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BRIGGS LAW CORPORATION [FiLE: 1761.02]
Cory J. Briggs (State Bar no. 176284)
Anthony N. Kim (State Bar no. 283353)

99 East “C” Street, Suite 111

Upland, CA 91786

Telephone: 909-949-7115

Attorneys for Plaintiff and Petitioner Donna Frye

ELECTRONICALLY FILED
Superior Court of Califomia,
County of San Diego

02/08/2019 at 05:16:00 Fi

Clerk of the Superior Court
By Warc Dawid, Deputy Clerk

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO — HALL OF JUSTICE

DONNA FRYE,
Plaintiff and Petitioner,

VS.

CITY OF SAN DIEGO; and DOES 1 through 100,

Defendants and Respondents.
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CASE NO. 37-2017-00041323-CU-MC-CTL

VERIFIED FIRST AMENDED
COMPLAINT FORDECLARATORY AND
INJUNCTIVE RELIEF AND PETITION
FOR WRIT OF MANDATE UNDER THE
CALIFORNIA PUBLIC RECORDS ACT,
THE CALIFORNIA CONSTITUTION,
AND OTHER LAWS

Action Filed: October 30, 2017
Department: C-61 (Meyer)

Plaintiff and Petitioner DONNA FRYE (“PLAINTIFF”) alleges as follows:

Introductory Statement

1. PLAINTIFF brings this lawsuit under the California Public Records Act (“CPRA”), the

California Constitution, the San Diego City Charter, and other applicable legal authorities for the

purposes of maintaining as much transparency as possible when Defendant and Respondent CITY OF

SAN DIEGO (“CITY”) is asked by its past attorneys to waive conflicts of interest when those same

attorneys represent parties who are adverse to CITY’s interests. PLAINTIFF has been an open-

government advocate for years. She was therefore dismayed when CITY recently adopted a policy that

codified CITY’s practice of allowing waiver requests to be approved without the matter being

considered by the San Diego City Council in open session. This institutionalized secrecy means that

waiver requests are approved without the public’s knowledge and without any opportunity to express
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its views on the wisdom or peril of approving the requests. State and local law require policies that
limit the public’s access to information and ability to observe the machinery of government in action
to be adopted only after the legislative body makes findings demonstrating how such policies promote
transparency and accountability in government. Because the policy recently adopted by CITY actually
promotes secrecy, and because it was not adopted with and indeed could not have been adopted with
the legally required findings, the policy is illegal.

2. Further proving the problems inherent in CITY’s practice of keeping waiver requests
secret is its inability to produce copies of the waiver requests when members of the public ask for them.
Aspart of her opposition to the policy of secrecy that was recently adopted, PLAINTIFF made a public-
records request for “the Conflict of Interest Waivers that have been approved by the City in the past
5 years (2012 to 2017).” However, CITY closed PLAINTIFF’s request without producing all

responsive waivers — presumably because, like other members of the public, its representatives could

not find them.
Parties
3. At all times relevant to this lawsuit, PLAINTIFF has been a resident of the City of San
Diego.
4. CITY is a “local agency” within the meaning of Government Code Section 6252.
5. The true names and capacities of the Defendants/Respondents identified as DOES 1

through 100 are unknown to PLAINTIFF, who will seek the Court’s permission to amend this pleading
in order to allege the true names and capacities as soon as they are ascertained. PLAINTIFF is
informed and believes and on that basis alleges that each of the fictitiously named
Defendants/Respondents 1 through 100 has jurisdiction by law over one or more aspects of the public
records that are the subject of this lawsuit or has some other cognizable interest in the public records.

6. PLAINTIFF is informed and believes and on that basis alleges that, at all times stated
in this pleading, each Defendant/Respondent was the agent, servant, or employee of every other
Defendant/Respondent and was, in doing the things alleged in this pleading, acting within the scope
of said agency, servitude, or employment and with the full knowledge or subsequent ratification of his
principals, masters, and employers. Alternatively, in doing the things alleged in this pleading, each

Defendant/Respondent was acting alone and solely to further his own interests.
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Jurisdiction and Venue
7. The Court has jurisdiction over this lawsuit pursuant to Government Code Sections 6258
and 6259; Code of Civil Procedure Sections 526a, 1060 et seq., and 1084 et seq.; the California
Constitution; the San Diego City Charter; and the common law, among other provisions of law.
8. Venue in this Court is proper because the obligations, liabilities, and violations of law
alleged in this pleading occurred in the County of San Diego in the State of California.
FIRST CAUSE OF ACTION:

Violation of Open-Government Laws
(Against All Defendants/Respondents)

0. The preceding allegations in this pleading are fully incorporated into this paragraph.

10. At all times relevant to this lawsuit, Section 3(b) of Article 1 of the California
Constitution has provided as follows: “(1) The people have the right of access to information
concerning the conduct of the people’s business, and, therefore, the meetings of public bodies and the
writings of public officials and agencies shall be open to public scrutiny. (2) A statute, court rule, or
other authority, including those in effect on the effective date of this subdivision, shall be broadly
construed if it furthers the people’s right of access, and narrowly construed if it limits the right of
access. A statute, court rule, or other authority adopted after the effective date of this subdivision that
limits the right of access shall be adopted with findings demonstrating the interest protected by the
limitation and the need for protecting that interest. (3) Nothing in this subdivision supersedes or
modifies the right of privacy guaranteed by Section 1 or affects the construction of any statute, court
rule, or other authority to the extent that it protects that right to privacy, including any statutory
procedures governing discovery or disclosure of information concerning the official performance or
professional qualifications of a peace officer. (4) Nothing in this subdivision supersedes or modifies
any provision of this Constitution, including the guarantees that a person may not be deprived of life,
liberty, or property without due process of law, or denied equal protection of the laws, as provided in
Section 7. (5) This subdivision does not repeal or nullify, expressly or by implication, any constitutional
or statutory exception to the right of access to public records or meetings of public bodies that is in
effect on the effective date of this subdivision, including, but not limited to, any statute protecting the

confidentiality of law enforcement and prosecution records. (6) Nothing in this subdivision repeals,
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nullifies, supersedes, or modifies protections for the confidentiality of proceedings and records of the
Legislature, the Members of the Legislature, and its employees, committees, and caucuses provided by
Section 7 of Article IV, state law, or legislative rules adopted in furtherance of those provisions; nor
does it affect the scope of permitted discovery in judicial or administrative proceedings regarding
deliberations of the Legislature, the Members of the Legislature, and its employees, committees, and
caucuses. (7) In order to ensure public access to the meetings of public bodies and the writings of public
officials and agencies, as specified in paragraph (1), each local agency is hereby required to comply
with the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7
of Title 1 of the Government Code) and the Ralph M. Brown Act (Chapter 9 (commencing with Section
54950) of Part 1 of Division 2 of Title 5 of the Government Code), and with any subsequent statutory
enactment amending either act, enacting a successor act, or amending any successor act that contains
findings demonstrating that the statutory enactment furthers the purposes of this section.”

11.  Atall times relevant to this lawsuit, Section 216.1 of the San Diego City Charter has
provided as follows: “(a) The people have the right to instruct their representatives, petition government
for redress of grievances, and assemble freely to consult for the common good. (b) (1) The people have
the right of access to information concerning the conduct of the people’s business, and therefore, the
meetings of public bodies and the writings of public officials and agencies shall be open to public
scrutiny. (2) A statute, court rule, or other authority, including those in effect on the effective date of
this Section, shall be broadly construed if it furthers the people’s right of access, and narrowly
construed if it limits the right of access. A statute, court rule or other authority adopted after the
effective date of this Section that limits the right of access shall be adopted with findings demonstrating
the interest protected by the limitation and the need for protecting that interest. (3) Nothing in this
Section supersedes or modifies the right of privacy guaranteed by Section 1 of the California
Constitution or affects the construction of any statute, court rule, or other authority to the extent that
it protects that right to privacy, including any statutory procedures governing discovery or disclosure
of information concerning the official performance or professional qualifications of a peace officer. (4)
Nothing in this Section supersedes or modifies any provision of this Charter or the California

Constitution, including the guarantees that a person may not be deprived of life, liberty or property
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without due process of law, or denied equal protection of the laws. (5) This Section does not repeal or
nullify, expressly or by implication, any constitutional or statutory exception to the right of access to
public records or meetings of public bodies that is in effect on the effective date of this Section,
including, but not limited to, any statute protecting the confidentiality of law enforcement and
prosecution records.”

12.  Defendants/Respondents have violated the applicable open-government laws in at least
three ways. By way of example and not limitation, PLAINTIFF is informed and believes and on that
basis alleges:

A. CITY has violated the California Constitution and the San Diego City Charter
as follows:

1. On or about August 4, 2017, the San Diego City Council passed
Resolution no. R-311286 approving that certain Council Policy on Conflict of Interest Waivers
(“Council Policy”). A true and correct copy of the Resolution is attached to this pleading as Exhibit
“A,” and a true and correct copy of the draft Council Policy that was approved by the resolution is
attached to this pleading as Exhibit “B.”

2. Prior to and after the passage of Resolution no. R-311286, PLAINTIFF
communicated with CITY in an attempt to prevent the Council Policy from being approved. CITY’s
representatives promised PLAINTIFF that they would work with her to resolve her concerns without
the need for litigation, but they did not follow through on their promise. A true and correct copy of the
e-mail correspondence between PLAINTIFF and CITY s representatives is attached to this pleading
as Exhibit “C.”

3. The Council Policy promotes secrecy and limits the right of the public
to review requests for conflict-of-interest waivers from CITY’s past attorneys and to monitor and
participate in the discussions by CITY s leaders over the pros and cons of granting such requests.

4. The Resolution approving the Council Policy contains no findings that
satisfy the applicable requirements of the California Constitution or the San Diego City Charter

regarding the interest protected by the Council Policy and the need for protecting that interest.
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B. Plaintiffis informed and believe and on that basis alleges that CITY has violated
the California Constitution, the San Diego City Charter, the Ralph M. Brown Act, and/or the State Bar
Act as follows:

1. The Resolution recognizes that, depending on the matter in question, “the
client” for purposes of considering a request for a conflict-of-interest waiver is the San Diego City
Council.”

2. The Council Policy does not require that any waiver request be put on
the San Diego City Council’s agenda unless () the City Attorney’s Office has notified the San Diego
City Council in writing that a waiver request has been made, (i7) the City Attorney’s Office has
determined that the City Council is “the client” for purposes of approving the request, and (ii7) at least
four members of the City Council ask that the request be put on its meeting agenda.

3. For matters on which the City Attorney’s Office has determined that the
City Council is “the client,” the Council Policy authorizes a process for approving waiver requests that
are done without public disclosure, input, or deliberation. For matters on which the City Attorney’s
Office has determined that a CITY officer or body other than the City Council is “the client,” the
Council Policy again authorizes a process for approving waiver requests that are done without public
disclosure, input, or deliberation. These procedures violate the California Constitution, the San Diego
City Charter, and/or the Ralph M. Brown Act.

4. The Council Policy also impermissibly delegates to the City Attorney’s
Office the City Council’s obligation to determine who “the client” is for purposes of any waiver
request, and it further impermissibly delegates the authority to approve at least some waiver requests
to a CITY officer or body other than the City Council when in fact only the City Council give such
approval.

5. Plaintiff believes that, after having a reasonable opportunity to conduct
and complete discovery, the following allegations can be proven: CITY has approved at least one
waiver request since the Council Policy took effect, without the City Council voting at a duly agendized

meeting to authorize the request’s approval or to delegate authority to approve the request even though
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the City Council is “the client” whose approval or delegation of authority is required in order for the
waiver to be legally valid.

6. Plaintiff believes that, after having a reasonable opportunity to conduct
and complete discovery, the following allegations can be proven: CITY has approved at least one
waiver request since the Council Policy took effect after the City Council voted in secret to approve
the request or delegate authorization to approve it. Alternatively and additionally, CITY has denied
at least one waiver request since the Council Policy took effect after the City Council voted in secret
not to approve the request and not to delegate authority to approve it. A true and correct copy of
examples of the waiver requests and approvals described in this paragraph is attached to this pleading
as Exhibit “D.”

7. Plaintiff believes that, after having a reasonable opportunity to conduct
and complete discovery, the following allegations can be proven: The written “Procedure for Approving
or Denying Conflict of Interest Waivers” adopted by the City Attorney’s Office states that third step
in the Office’s procedure “is to obtain approval from either the Mayor or Council, depending on the
issue in the request for waiver. If it is within the Mayor’s authority, he or she may waive or refuse to
waive the conflict of interest without Council approval. Any matter that is not under the purview of
the Mayor must be approved or denied by Council.” The approval or denial by the City Council, as
described in the third step, constitutes an “action” under the Brown Act that may only be taken at a duly
agendized meeting and not in secret.

C. Plaintiffis informed and believe and on that basis alleges that CITY has violated
the California Constitution, the San Diego City Charter, and/or the CPRA as follows:

1. On or about July 31,2017, PLAINTIFF submitted the following request
for public records to CITY through its online public-records portal (known as NextRequest): “I am
trying to find copies of documents for the Conflict of Interest Waivers that have been approved by the
City in the past 5 years (2012 to 2017). I have been unable to locate them online and hope that you can
assist me in locating them or providing copies to me.” CITY responding by providing some waivers
and related documents and then closing PLAINTIFF’s request. A true and correct copy of
PLAINTIFF’s request and CITY s response is attached to this pleading as Exhibit “E.”
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2. CITY did not provide all responsive waivers and related public
documents as requested by PLAINTIFF. At least one approved waiver was not provided to
PLAINTIFF.

13.  PLAINTIFF has been harmed as a result of Defendants’/Respondents’ failure to lawfully
process requests for conflict-of-interest waivers and produce all public records responsive to her
request. By way of example and not limitation, the legal rights of PLAINTIFF to access information
concerning the conduct of the people’s business is being violated and continues to be violated.

SECOND CAUSE OF ACTION:

Declaratory Relief under Code of Civil Procedure Section 1060 ef seq.
(Against All Defendants/Respondents)

14. The preceding allegations in this pleading are fully incorporated into this paragraph.

15.  PLAINTIFF is informed and believes and on that basis alleges an actual controversy
exists between her, on the one hand, and Defendants/Respondents, on the other hand, concerning their
respective rights and duties under the California Constitution, the San Diego City Charter, the Ralph
M. Brown Act, the CPRA, the common law, and other applicable legal authorities. As alleged in this
pleading, PLAINTIFF contends that CITY is not and has not been lawfully processing requests for
conflict-of-interest waivers and has not produced all public records responsive to her request as
required by law; whereas Defendants/Respondents dispute PLAINTIFF’s contention.

16.  PLAINTIFF desires a judicial determination and declaration on the matters described
in the preceding paragraph.

Prayer

FOR ALL THESE REASONS, PLAINTIFF respectfully prays for the following relief against
all Defendants/Respondents (and any and all other parties who may oppose PLAINTIFF in this lawsuit)
jointly and severally:

A. On the First Cause of Action:

1. A judgment determining or declaring that Defendants/Respondents have not

promptly and fully complied with the California Constitution, the San Diego City Charter, the Ralph

M. Brown Act, the CPRA, the common law, the State Bar Act, and/or other applicable laws with regard
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to the processing of requests for conflict-of-interest waivers and/or the response to her request for
public records, and that those waiver requests that have been illegally approved are invalid;

2. A writ of mandate ordering Defendants/Respondents to promptly and fully
comply with the California Constitution, the San Diego City Charter, the Ralph M. Brown Act, the
CPRA, the common law, the State Bar Act, and/or other applicable laws with regard to the processing
of requests for conflict-of-interest waivers and/or the response to PLAINTIFF’s request for public
records; and

3. Preliminary and permanent injunctive relief directing Defendants/Respondents
to fully respond to PLAINTIFF’s request for public records and to permit her to inspect and obtain
copies of all responsive public records.

B. On the Second Cause of Action:

1. An order determining and declaring that Defendants’/Respondents’ have not
fully complied with the California Constitution, the San Diego City Charter, the Ralph M. Brown Act,
the CPRA, the common law, and/or other applicable laws with regard to the processing of requests for
conflict-of-interest waivers and/or the response to PLAINTIFF’s request for public records; and

2. Preliminary and permanent injunctive relief directing Defendants/Respondents
to fully comply with the California Constitution, the San Diego City Charter, the Ralph M. Brown Act,
the CPRA, the common law, and/or other applicable laws with regard to the processing of requests for
conflict-of-interest waivers and/or the response to PLAINTIFF’s request for public records.

C. On All Causes of Action:

1. An order providing for the Court’s continuing jurisdiction over this lawsuit in
order to ensure that Defendants/Respondents fully comply with the California Constitution, the San
Diego City Charter, the Ralph M. Brown Act, the CPRA, the common law, and/or other applicable
laws;

2. All attorney fees and other legal expenses incurred by PLAINTIFF in connection
with this lawsuit; and

3. Any further relief that this Court may deem appropriate.
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Date: February 8, 2019. Respectfully submitted,
BRIGGS LAW CORPORATION

e Loy . g

Cory J. Briggs

Attorneys for Plaintiff and Petitioner Donna Frye
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RESOLUTION NUMBERR- 311286

DATE OF FINAL PASSAGE AUG 94 2017

A RESOLUTION OF THE COUNCIL OF THE CITY OF
SAN DIEGO TO APPROVE COUNCIL POLICY NO.
TITLED CONFLICT OF INTEREST WAIVERS.

WHEREAS, the City of San Diego (City) occasionally receives requests to waive
potential conflicts of interest under the California Rules of Professional Conduct (CRPC),
Rule 3-310(E); and

WHEREAS, CRPC, Rule 3-310 requires that the client give informed consent when its
attorney or former attorney has a potential conflict of interest; and

WHEREAS, CPRC, Rule 3-600 defines “the client” as the highest authorized officer,
employee, body, or constituent overseeing the particular matter; and

WHEREAS, depending upon the matter, the client authorized to waive a potential or
actual conflict of interest will be the City Council (Council) as the legislative body of the City;
and

WHEREAS, the Council Policy provides guidance on when conflicts of interest may be
waived; and

WHEREAS, the Council Policy outlines a procedure for notifying Council in writing of
requests for a waiver of potential conflicts of interest that concern matters for which t_he City
Attorney has determined Council to be “the client” under CPRC, Rule 3-600; and

WHEREAS, the Rules Committee reviewed the proposed Council Policy on Conflict of
Interest Waivers at its July 27, 2017 meeting and voted 4-0 with one member absent to foﬁmd it
to the full Council with a recommendation to adopt the proposed Council Policy; NOW,

THEREFORE,
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(R-2018-41)

BE IT RESOLVED, by the City Council of the City of San Diego, that the Council
Policy No. _titled “Conflict of Interest Waivers” is approved and adopted.

BE IT FURTHER RESOLVED, that the City Clerk is instructed to update the Council
Policy Manual to reflect the addition of this Council Policy.
APPROVED: MARA W. ELLIOTT, City Attorney

By G‘n&hw ‘\A@\\/\?’”“—’

Catherine C. Morrison
Deputy City Attorney

CCM: pd:jvg

July 28, 2017

Or.Dept: City Attorney
Doc. No.: 1550296

I certify that the foregoing Resolution was passed by the Council of the City of San Diego, at this
meeting of AUG 9 1 2017

ELIZABETH S. MALAND
City Clerk

Approved: 8 / ; // 7

(date)

Vetoed:

(date) KEVIN L. FAULCONER, Mayor
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Passed by the Council of The City of San Diego on AUG !!IZ]"Z , by the following vote:

Councilmembers
Barbara Bry
Lorie Zapf
Chris Ward
Myrtle Cole
Mark Kersey
Chris Cate

Scott Sherman

David Alvarez

SESESE SN S

Georgette Gomez

Date of final passage AUG 0 4 20'7

Nays Not Present Recused

O i

NS OOOONO O
e e e e N e
Ooo0O0O0O0OO00

(Please note: When a resolution is approved by the Mayor, the date of final passage is the date the
approved resolution was returned to the Office of the City Clerk.)

AUTHENTICATED BY:

(Seal)

KEVIN L. FAULCONER

Mayor of The City of San Diego, California.

ELIZABETH S. MALAND

City Clerk of The City of San Diego, California.

By » Deputy

Resolution Number R- 311286

Office of the City Clerk, San Diego, California
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CITY OF SAN DIEGO, CALIFORNIA

COUNCIL POLICY CURRENT
SUBJECT: CONFLICT OF INTEREST WAIVERS
POLICY NO.: [#]- [#4]

EFFECTIVE DATE: [Month Day, Year]

BACKGROUND:

The City of San Diego (City) occasionally receives requests to waive potential conflicts of
interest under the California Rules of Professional Conduct (CRPC), Rule 3-310(E). CRPC
Rule 3-310(E) prohibits an attorney from representing clients whose interests may be adverse
to, and therefore conflict with, another client’s or a former client’s. Under the CRPC, most
conflicts may be waived by the potentially adversely affected client, but only after that client is
fully informed of the circumstances giving rise to the potential conflict(s).

Under the CPRC, Rule 3-600, the City, as a municipal corporation, is “the client” acting
through its highest authorized officer, employee, body, or constituent overseeing the particular
matter. Depending upon the matter, this will be the City Council (Council) as the legislative
body of the City. See San Diego Charter, Art. I1l. The Council may delegate its waiver authority
as appropriate under this Policy.

PURPOSE:

The purpose of this Policy is to provide a delegation and notification procedure for potential
conflicts of interest that concern matters for which the City Attorney has determined Council to
be “the client” under the CRPC, Rule 3-600. Further, it provides guidance for when conflicts
may be waived.

POLICY:

Where waiver of conflicts of interest is not already addressed in an applicable attorney services
agreement, waivers may be granted if (1) waiver of the conflict does not pose a risk of
detrimental impact to the City and (2) the conflicted attorney, by virtue of his or her
representation of the City, obtained no confidential information that is material to the matter. If
the conflicted attorney works at a law firm, there must also be appropriate screening measures
in place to protect against sharing of confidential information obtained from the City.

PROCEDURE:

The City Attorney’s Office will promptly notify Council in writing of all requests for waiver
where the City Attorney has determined that Council is the client under the CRPC, Rule 3-600.
If the City Attorney’s Office receives requests from at least four Councilmembers within

CP-[###]-[##] f
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CITY OF SAN DIEGO, CALIFORNIA

COUNCIL POLICY CURRENT

10 days (or sooner if required), the City Attorney will process the sought waiver(s) of conflict
of interest for consideration on the Council agenda. Once placed on the Council agenda, the
Council will have the authority to consider and grant the requests consistent with the factors
articulated in this Policy. For all other requests, the Mayor in consultation with the City
Attorney is authorized to consider and grant the request(s) consistent with the factors articulated
in this Policy.

HISTORY:

“Conflict of Interest Waivers”
Adopted by Resolution

CP-[###]-[#4] f
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From: Donna Frye

Subject: Re: Item 2 at Rules July 27 Re: Conflict of Interest Waiver
Date: July 26, 2017 at 12:48:30 PM PDT

To: gbraun@sandiego.gov, cityattorney@sandiego.gov

Hi Gerry,

Hope all is well. [ wanted to bring to your attention an item that will be heard at the Rules Committee
tomorrow. I have sent the following email to all the committee members and wanted to make sure Mara
sees this before the meeting.

Thanks,
Donna

I am writing in opposition to the proposed COUNCIL POLICY ON WAIVER OF CONFLICTS OF
INTEREST UNDER CALIFORNIA RULES OF PROFESSIONAL CONDUCT that will be heard on
July 27 at the Rules Committee as ITEM-2.

According to the City Attorney’s Report, “The City of San Diego (City) occasionally receives requests to
waive potential conflicts of interest under the California Rules of Professional Conduct (CRPC), Rule 3-
310(E).”

Given that these requests are received occasionally, there is no reason that the authority to review and
approve should be delegated. I am requesting that any and all conflict of interest waivers be heard by the
full council and that the authority to do so not be delegated to the office of the mayor.

The council as a legislative body represents the public and when you delegate your authority, the public’s
right to know what our elected officials are doing and why you are doing it is also delegated. In other
words, you are limiting our ability to participate and have shown no reason why this is necessary.

Additionally, San Diego City Charter, Section 216.1 (b) (2) states that (emphasis mine):

“A statute, court rule, or other authority, including those in effect on the effective date of this Section,
shall be broadly construed if it furthers the people’s right of access, and narrowly construed if it limits
the right of access. A statute, court rule or other authority adopted after the effective date of this
Section that limits the right of access shall be adopted with findings demonstrating the interest
protected by the limitation and the need for protecting that interest.”

Therefore, if you decide to deny the public the opportunity to have full access to this process, you will
need to adopt findings that show why this proposed policy (that limits public access and participation) is

in compliance with the City Charter.

I request that you amend the proposed policy to ensure that all conflict of interest waivers are heard by
the full city council so the public can participate and remain informed.

Please feel free to contact me with any questions.

Thank you,
Donna Frye



From: Donna Frye

Subject: Request to discuss Conflict of Interest Waiver Policy by August 30
Date: August 25, 2017 at 4:45:39 PM PDT

To: Mara Elliott <melliott@sandiego.gov>

August 25, 2017
Dear Mara,

On July 26, 2017, I sent you and your chief of staff an email regarding my concerns with the Waiver of
Conlflict of Interest policy being proposed by your office. | was specifically concerned that it is in
conflict with the San Diego City Charter, Section 216.1 (b) (2). (A copy is included at the end of this
email.)

I received no acknowledgment of my email, but know that it was received based upon comments by your
staff at the August 1, 2017 City Council meeting.

Specifically, your staff responded to a question from a council member about Charter Section 216.1 (b)
(2) and whether the policy “put us in conflict with the charter?”

Your staff responded that: “We did receive an email suggesting there was an issue with charter section
216 and public access requirements ...” and “our analysis is that section is not applicable to this
proposed action. Whatever records would be available now would be continue to be available under the
counsel policy if adopted. So we don't see a legal issue with public access required findings are provided
for in that section.”

I do not agree with that analysis and believe that the council’s adoption of a policy that eliminates public
access to the deliberations concerning conflict of interest waivers violates the City Charter and the
California Constitution, Article I, Section 3. The policy allows future waivers on the City’s behalf, but
there are no findings stating the interest to be protected by such delegation and the need for that interest.
The public has a right to hear why a given waiver is justified and this right would be satisfied by public
notice and deliberation of the issues involved.

I am requesting that you ask the City Council to reconsider the policy your office asked the council to
adopt and ensure that all future conflict of interest waivers, whether approved by the mayor or council, be
placed on the City Council agenda for a public hearing. I would prefer to find a solution to these matters
by August 30, 2017 as opposed to initiating litigation to resolve them.

I realize this is a short time frame, so I would request that you toll the statute of limitations so that we
have have time to find a workable solution.

Thank you,
Donna Frye



Hi Gerry,

Hope all is well. [ wanted to bring to your attention an item that will be heard at the Rules Committee
tomorrow. I have sent the following email to all the committee members and wanted to make sure Mara
sees this before the meeting.

Thanks,
Donna

I am writing in opposition to the proposed COUNCIL POLICY ON WAIVER OF CONFLICTS OF
INTEREST UNDER CALIFORNIA RULES OF PROFESSIONAL CONDUCT that will be heard on
July 27 at the Rules Committee as ITEM-2.

According to the City Attorney’s Report, “The City of San Diego (City) occasionally receives requests to
waive potential conflicts of interest under the California Rules of Professional Conduct (CRPC), Rule 3-
310(E).”

Given that these requests are received occasionally, there is no reason that the authority to review and
approve should be delegated. I am requesting that any and all conflict of interest waivers be heard by the
full council and that the authority to do so not be delegated to the office of the mayor.

The council as a legislative body represents the public and when you delegate your authority, the public’s
right to know what our elected officials are doing and why you are doing it is also delegated. In other
words, you are limiting our ability to participate and have shown no reason why this is necessary.

Additionally, San Diego City Charter, Section 216.1 (b) (2) states that (emphasis mine):

“A statute, court rule, or other authority, including those in effect on the effective date of this Section,
shall be broadly construed if it furthers the people’s right of access, and narrowly construed if it limits
the right of access. A statute, court rule or other authority adopted after the effective date of this
Section that limits the right of access shall be adopted with findings demonstrating the interest
protected by the limitation and the need for protecting that interest.”

Therefore, if you decide to deny the public the opportunity to have full access to this process, you will
need to adopt findings that show why this proposed policy (that limits public access and participation) is

in compliance with the City Charter.

I request that you amend the proposed policy to ensure that all conflict of interest waivers are heard by
the full city council so the public can participate and remain informed.

Please feel free to contact me with any questions.

Thank you,
Donna Frye



From: "Elliott, Mara" <MElliott@sandiego.gov>

Subject: Automatic reply: Request to discuss Conflict of Interest Waiver Policy by
August 30

Date: August 25, 2017 at 4:45:42 PM PDT

To: Donna Frye

7?1 am out of the office and will return on August 28, 2017. I will respond to your e-mail when I'm back
in the office.



From: "Elliott, Mara" <MElliott@sandiego.qgov>

Subject: RE: Request to discuss Conflict of Interest Waiver Policy by August 30
Date: August 29, 2017 at 12:17:37 PM PDT

To: Donna Frye

Donna,

Thank you for speaking with me this afternoon. I think we discussed some good potential solutions. I’1l
do some research on my end and circle back as soon as possible. In the meantime, the City agrees to toll
the statute of limitations through October 31, 2017, so that we can continue to work together on this.
Again, thank you, and take good care.

Mara

Mara W. Elliott

San Diego City Attorney

Office of the San Diego City Attorney
1200 Third Avenue, Suite 1620

San Diego, CA 92101

Bus.: 619.236.6220

E-mail: melliott@sandiego.gov

PLEASE NOTE: This email is for the sole use of the intended recipient(s) and may contain information
protected by the ATTORNEY-CLIENT PRIVILEGE and/or by the ATTORNEY WORK PRODUCT
DOCTRINE. The contents of this email may include confidential and/or inside information and may be
legally privileged or protected and should not be communicated to or relied upon by any person without
express consent of the sender. If you are not the intended recipient of this communication, you are hereby
notified that any unauthorized review, use, dissemination, distribution, downloading, or copying of this
communication is strictly prohibited and may be unlawful. If you have received this email in error,
please immediately notify the sender by reply email, delete the original communication, and destroy all
copies.



From: Donna Frye
Subject: Re: Request to discuss Conflict of Interest Waiver Policy by August 30
Date: August 29, 2017 at 12:23:11 PM PDT

To: Mara Elliott <MElliott@sandiego.gov>

Thank you so much Mara for agreeing to toll the statute of limitations until October 31, 2017.
I appreciate your phone call and am available to help in any way.

With gratitude,
Donna



From: Donna Frye

Subject: Conflict of Interest Waiver policy
Date: October 5, 2017 at 9:02:20 PM PDT
To: Mara Elliott <melliott@sandiego.gov>

Hi Mara,

I am emailing about the status of the policy regarding conflict of interest waivers. As you know, I am
asking that the policy be changed to require all conflict of interest waivers to be placed on the city
council agenda so the public can be kept informed and have an opportunity to participate.

Please advise.

Thank you,
Donna



From: "Elliott, Mara" <MElliott@sandiego.gov>
Subject: Re: Conflict of Interest Waiver policy
Date: October 5, 2017 at 9:15:05 PM PDT

To: Donna Frye

We have some options to present. I just haven't had time to write the letter yet.

Mara



From: Donna Frye

Subject: Re: Conflict of Interest Waiver policy

Date: October 6, 2017 at 7:38:29 AM PDT

To: Mara Elliott <YPERLINK"mailto:MElliott@sandiego.gov"MElliott@sandiego.gov>

Thanks Mara. Looking forward to a resolution.



From: "Elliott, Mara" <MElliott@sandiego.qgov>
Subject: Options - Conflict of Interest Waiver Policy
Date: October 12, 2017 at 3:57:23 PM PDT

To: Donna Frye

Hi Donna,

Under the newly adopted policy, if a request for waiver falls within the Council’s purview, the City
Attorney notifies all councilmembers of the request. Our office dockets the item for Council review if at
least four councilmembers make that request within 10 days from the date we inform them of the waiver
request. The 4-person memo is consistent with Rules of Council. If we do not receive a request for
review, the Mayor may consider and approve the request following consultation with my office and
application of the standards provided in the policy.

To address the concern you’ve raised, we can supplement the process described above as follows:

Option 1: We can post the conflict waiver request on the City Attorney’s website at the time the request
is transmitted to the City Council. Members of the public could contact their councilmember, come to
non-agenda public comment, or contact the City Attorney’s Office with concerns.

Option 2: We can add a standing informational line item on the Council agenda for conflict of interest
waiver requests that lists each request for waiver of items within the Council’s purview. Public comment
can be taken. If the Council wishes to hear it, they can put the item on a future Council agenda for
action.

Option 3: Do both items 1 and 2.
Look forward to hearing back.
Mara

Mara W. Elliott

San Diego City Attorney

Office of the San Diego City Attorney
1200 Third Avenue, Suite 1620

San Diego, CA 92101

Bus.: 619.236.6220

E-mail: melliott@sandiego.gov

PLEASE NOTE: This email is for the sole use of the intended recipient(s) and may contain information
protected by the ATTORNEY-CLIENT PRIVILEGE and/or by the ATTORNEY WORK PRODUCT
DOCTRINE. The contents of this email may include confidential and/or inside information and may be
legally privileged or protected and should not be communicated to or relied upon by any person without
express consent of the sender. If you are not the intended recipient of this communication, you are hereby
notified that any unauthorized review, use, dissemination, distribution, downloading, or copying of this
communication is strictly prohibited and may be unlawful. If you have received this email in error,
please immediately notify the sender by reply email, delete the original communication, and destroy all
copies.



From: Donna Frye
Subject: Re: Options - Conflict of Interest Waiver Policy
Date: October 13, 2017 at 8:58:35 AM PDT

To: Mara Elliott <MElliott@sandiego.gov>
Good morning Mara,

Thank you for getting this to me. I will review it and get back to you in the next few days.

Happy Friday,
Donna



From: Donna Frye
Subject: Re: Options - Conflict of Interest Waiver Policy
Date: October 16, 2017 at 4:00:49 PM PDT

To: Mara Elliott <MElliott@sandiego.gov>

Dear Mara,
I have reviewed the options and appreciate your willingness to resolve this.

However, the proposed options do not ensure full public participation and require more work, time and
energy than my proposal.

Option 1 requires the public to find the conflict of interest waivers on the city attorney’s website, contact
their councilmember or come to non-agenda public comment, or contact your office. Even then, there is
no guarantee the item will ever be heard at a city council meeting.

Option 2 allows public comment but there is no assurance the city council will hear the item on a regular
agenda. It also allows the city council to make an affirmative decision to support the conflict of interest
waivers without ever holding a noticed public meeting.

Combining the options creates even more new processes and does not solve the underlying problem of
lack of public participation and right to know what the elected officials are doing and why they are doing
it.

Additionally, based upon the city’s responses to my Public Records Act request for copies of all conflict
of interest waivers for the last five years, there appears to be, at most, two waiver requests per year.

Minimal time would be needed to place all conflict of interest waivers on the city council consent agenda
and doing so would accomplish the objective of full public participation.

Please consider again my proposal to simply amend the City Council Policy that was adopted August 1,
2017, to include docketing all conflict of interest waivers, both mayoral and those within the city
council’s purview, on the city council consent agenda. This would allow the public to participate and
make it much easier for all involved because it is a standard process to which everyone is accustomed.

Thank you for your consideration and timely reply,
Donna



From: Donna Frye
Subject: Second email re: Options - Conflict of Interest Waiver Policy
Date: October 20, 2017 at 12:00:31 PM PDT

To: Mara Elliott <melliott@sandiego.gov>

Hi Mara,
I am resending this email that I sent to you on Monday.
Please let me know that you have received it.

Thanks,
Donna

Begin forwarded message:

From: Donna Frye

Subject: Re: Options - Conflict of Interest Waiver Policy
Date: October 16, 2017 at 4:00:49 PM PDT

To: Mara Elliott <MElliott@sandiego.gov>

Dear Mara,
I have reviewed the options and appreciate your willingness to resolve this.

However, the proposed options do not ensure full public participation and require more work, time and
energy than my proposal.

Option 1 requires the public to find the conflict of interest waivers on the city attorney’s website, contact
their councilmember or come to non-agenda public comment, or contact your office. Even then, there is
no guarantee the item will ever be heard at a city council meeting.

Option 2 allows public comment but there is no assurance the city council will hear the item on a regular
agenda. It also allows the city council to make an affirmative decision to support the conflict of interest
waivers without ever holding a noticed public meeting.

Combining the options creates even more new processes and does not solve the underlying problem of
lack of public participation and right to know what the elected officials are doing and why they are doing
it.

Additionally, based upon the city’s responses to my Public Records Act request for copies of all conflict
of interest waivers for the last five years, there appears to be, at most, two waiver requests per year.

Minimal time would be needed to place all conflict of interest waivers on the city council consent agenda
and doing so would accomplish the objective of full public participation.

Please consider again my proposal to simply amend the City Council Policy that was adopted August 1,
2017, to include docketing all conflict of interest waivers, both mayoral and those within the city
council’s purview, on the city council consent agenda. This would allow the public to participate and
make it much easier for all involved because it is a standard process to which everyone is accustomed.
Thank you for your consideration and timely reply,

Donna



On Oct 12, 2017, at 3:57 PM, Elliott, Mara <MElliott@sandiego.gov> wrote:
Hi Donna,

Under the newly adopted policy, if a request for waiver falls within the Council’s purview, the City
Attorney notifies all councilmembers of the request. Our office dockets the item for Council review if at
least four councilmembers make that request within 10 days from the date we inform them of the waiver
request. The 4-person memo is consistent with Rules of Council. If we do not receive a request for
review, the Mayor may consider and approve the request following consultation with my office and
application of the standards provided in the policy.

To address the concern you’ve raised, we can supplement the process described above as follows:

Option 1: We can post the conflict waiver request on the City Attorney’s website at the time the request
is transmitted to the City Council. Members of the public could contact their councilmember, come to
non-agenda public comment, or contact the City Attorney’s Office with concerns.

Option 2: We can add a standing informational line item on the Council agenda for conflict of interest
waiver requests that lists each request for waiver of items within the Council’s purview. Public comment
can be taken. If the Council wishes to hear it, they can put the item on a future Council agenda for
action.

Option 3: Do both items 1 and 2.
Look forward to hearing back.
Mara

Mara W. Elliott

San Diego City Attorney

Office of the San Diego City Attorney
1200 Third Avenue, Suite 1620

San Diego, CA 92101

Bus.: 619.236.6220

E-mail: melliott@sandiego.gov

PLEASE NOTE: This email is for the sole use of the intended recipient(s) and may contain information
protected by the ATTORNEY-CLIENT PRIVILEGE and/or by the ATTORNEY WORK PRODUCT
DOCTRINE. The contents of this email may include confidential and/or inside information and may be
legally privileged or protected and should not be communicated to or relied upon by any person without
express consent of the sender. If you are not the intended recipient of this communication, you are hereby
notified that any unauthorized review, use, dissemination, distribution, downloading, or copying of this
communication is strictly prohibited and may be unlawful. If you have received this email in error,
please immediately notify the sender by reply email, delete the original communication, and destroy all
copies.



From: "Elliott, Mara" <MElliott@sandiego.gov>

Subject: RE: Second email re: Options - Conflict of Interest Waiver Policy
Date: October 21, 2017 at 4:30:52 PM PDT

To: Donna Frye

Donna,

We are still vetting your email internally.

Mara



From: Donna Frye
Subject: Re: Second email re: Options - Conflict of Interest Waiver Policy

Date: October 21, 2017 at 5:28:09 PM PDT
To: Mara Elliott <MElliott@sandiego.gov>

Thanks Mara!



From: Donna Frye
Subject: Conflict of interest waivers tolling agreement
Date: October 24, 2017 at 4:14:15 PM PDT

To: Mara Elliott <melliott@sandiego.gov>

Hi Mara,

I know you have your hands full with all that is going on so if it would help, we could extend the tolling
agreement.

Let me know please.

Thanks,
Donna



FIRST AMENDED
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION
FOR WRIT OF MANDATE UNDER THE CALIFORNIA PUBLIC RECORDS ACT,
THE CALIFORNIA CONSTITUTION, AND OTHER LAWS

Exhibit “D”



Office of

The City Attorney
City of San Diego
MEMORANDUM

DATE: June 11, 2018

TO: Honorable Councilmembers

FROM: City Attorney

SUBJECT:  Request to Waive Attorney Conflict of Interest

The enclosed from Kimberly S. Oberrecht, Esq. of Horton, Oberrecht, Kirkpatrick & Martha
dated June 6, 2018, requests the City waive an attorney conflict of interest pursuant to California
Code of Professional Conduct, Rule 3-310 and states the basis for the waiver request. The City
Attorney’s Office has determined that the City Council is the appropriate client to provide the
waiver on this matter.

As provided in Council Policy No. 000-34, please notify the City Attorney’s Office within 10
days of the date of this memo if you request to hear this matter at a City Council meeting,
Unless four Councilmembers request that this matter be heard at City Council, this waiver
request will be provided to the Mayor to consider in consultation with the City Attorney’s Office
as provided in Council Policy No. 000-34.

MARA W. ELLIOTT, City Attorney

Deputy City Attmey

KLM:n
Enclosure
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' Kimbarly 8. Oberrecht
Cheryl A« Kirkpatrick
Richard H. Martha
Erin B, Schroeder
Michael 1D, Marchesini
Fang-Chung Li

ASSOCIATES

Karen L. Bilotti
Erie M, Leenarts
Sharla N, Hilburn
Courmey 5. Becker
Peter C.L. Chen
Michael 8, Ayers
Nathaniel J. Michels
Edward M. Chavez
Jonathan M. Berger
Danielle C. Hicks
Whitney J. Betts
Dawn C. Nelms
Alice 8. Li

Carolyn A. Mush
Heidi K, Williams
Carey ], Eshelman
Elise M, Czelusniak
Kimberly L. Marcus
Danielle K, Lesure-Sopheak

KIRKPATRICK & MARTHA
ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION
225 BROADWAY, SUITE 2200
SAN DIEGO, CALIFORNIA 92101
TELEPHONE (619) 232-1183
FACSIMILE (619) 696-5719

June 6,2018

w00 LWELEIN QIRELT
RIVERSIDE, CALIFORNIA 92301

ORANGE COINTY QFFICE

2 PARK PLAZA, SUTTE 440
IRVINE, CALIRORNIA 92614
TRLEPHONE (949) 251-5100
FACSIMILE (949) 251-5104

NORTHERN CALIFORNIA QFFICE
080 NINTH STREET, 16™ RLOOR
SACRAMENTO, CALIPORNIA 95814
TELEPHONE (916) 448-9950
FACSIMILE (016) 449-5507

PARALRGALS
Ting Hill
Adrian Ziegler
Elvia Ramos
Kathryn Figl
Jordan Melavar
Arnturo Suarez

VIA FACSIMILE & U8, MATL

Kelly McGeehan, Esq.

Deputy City Attorney

Office of the San Diego City Attorney
1200 Third Avenue, Suite 1100

San Diego, CA 92101
Fax: (619) 533-5856

Re:

Dear Ms, McGeehan;

Cindy Gates, et al, vs, Aaron Blakely, et al,
Qur Clients

Date of Loss December 30, 2017
Jurisdiction San Diego County Superior Court
Court Case No.: 37-2018-00017261-CU-PO-CTL

Aaron Blakely and Lynda Crawford

This wrongful death lawsuit involves an automobile vs. motoreycle accident that occurred
at or near the intersection of 19" and Broadway in downtown San Diego on December 30, 2017 at
approximately 1120 p.m. It is alleged that Decedent Adam Carmeli, who was driving his 2012
Ducati Streetfighter motorcycle, was struck by a vehicle driven by our client, Aaron Blakely, and
subsequently died from his injuries. We also represent Lynda Crawford, who was the registered
owner of the vehicle driven by Blakely, It is further alleged by the Plaintiffs that there are various
dangerous conditions relating to road construction and design that may have cantributed to the
aceident. Therefore, the City of San Diego is also named as a Defendant in this matter.

COSDPROD-000541
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POTENTIAL PRESENT CONFLICT

Liberty Mutual, who is providing a defense to Aaron Blakely and Lynda Crawford pursuant
to an insurance policy, have requested that we handle the matter and defend Rlakely and Crawford,
The City of San Diego is also a Defendant, We would therefore be adverse to the City of San Diego,
whorn we have represented in prior matters, At the time of the accident, Aaron Blakely was driving
in the course of his employment for Coca-Cola. Coca-Cola is not yet a named party to the action,
although it is anticipated they will be shortly. Coca-Cola has therefore retained its own attorneys and
it is unknown whether Coca-Cola will tender its defense to Liberty Mutual once they are brought into
the case.

FRIOR REPRESENTATION OF THE CITY

Our office has previously represented the City of San Diego in prior matters where the City_

has been indemnified through various insurance policies. Below please find a list of prior litigated

matters wherein our office represented the City of San Diego. These matters have all resolved and
are dismissed.

1. Peter Bridge vs. The City of San Diego, San Diego Superior Court, Case No. 37-2014-
00027279CU-PO-CTL. This is a case in which Plaintiff allegedly slipped and fractured his
ankle while crossing a cement spillway in the middle of a walking trail in Tierrasanta,
Plaintiff’s theory was that the City of San Diego is liable because Treebeard Landscape, Inc.,
who had a maintenance contract with the City, used an inappropriate paint to paint over
graffiti on the spillway, which made the spillway slippery, Treebeard Landscape’s insurance
carrier picked up the defense of the City under Treebeard’s policy, The City signed a conflict
waiver allowing us to represent it since our firm had previously been adverse to the City in
other matters, This matter settled and the City was dismissed in 2016.

2, Gaither Allen Rosser, IV vs. Santaluz Maintenance Association, et al., San Diego Superior
Court, Case No. 37-2014-00021566-CU-PO-CTL. This iz a case where Plaintiff was
involved in a motor vehicle collision at an intersection, wherein the driver of the vehicle that
hit Plaintiff ran a red light. Plaintiff claimed that vegetation on one corer of the intersection
interfered with his and the other driver’s sightline and created a dangerous condition.
Plaintiff claimed that the vegetation was on land owned and/or controlled by the City of San
Diego. The City was defended and indemnified under an insurance policy held by Treebeard
Landscape, who had a maintenance contract with the City, The City signed a conflict waiver
allowing us to represent it since our firm had previously been adverse to the City in other
matters., This marter settled and the City was dismissed in 2016,

COSDPROD-000542
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3. Claire Rowland vs. City of San Diego, San Diego Superior Court, Case No. 37-2015-
00000690-CU-PO-CTL. This is a case wherein Plaintiff, a minor, allegedly had her leg
severely lacerated by a wrought iron sprinkler head support while walking along a City-
owned and maintained area between condominium residences and a hillside, The City was
defended and indemnified under an insurance policy held by Landscapes USA, Inc., the
landscape contractor who served the subject area. The City signed a conflict walver allowing
us to represent it since our firm had previously been adverse to the City in other matters, This
matter settled and the City was dismissed in 2016, '

CURRENT REPRESENTATION OF THE CITY
We do not currently represent the City of San Diego in any pending matters.

HOW WE WILL GUARD AGAINST CONFLICT

Asmentioned previously, we do not currently represent the City of San Diego in any pending
matters and therefore do not have any current active cases that pose a conflict. \We did previously
represent the City of 8an Diego as discussed above and will keep any and all information about the
City learned in those cases kept separately and confidentially and will not use any information
learned from those cases.

We are enclosing a Conflict Waiver for the City’s consideration and signature, If the City
approves, please retum the signed document to us as soon as possible. Aaron Blakely and Lynda
Crawford’s response to the Complaint is due to be filed with Court by June 18, 2018,
Therefore, we would appreciate an expedited decision from the City.

Thank you for your assistance.

KSO:njr
Enclosure
QNCLIEN TEWasalie\City Anomey.61 wpd
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H50 West C Street
15th Floor

San Diego, CA 92101
i@ 619.233.4100

) . ﬁ’g 1d 619.231.4372
SullivanHill i

sullivarhitl.com

Sultivan Hill Lewin Roz & Engel
A Professlonal Law Corporation

Tirmathy . Earl
eart@sullivanhiil.com
649.4595.3279

Roboert P, Allenby
altenby@sultivanhill.com
619.595.3209
June 21, 2017

VIA FIRST CLASS U.S. MAIL AND ELECTRONIC MAIL

Mr. Richard Lemmel ‘ David J. Karlin, Esq.
Wermers Multi-Famnily Corporatron Chief Deputy City Attorney '
5120 Shoreham Place, Suite 150  Office of the City Attorney, Civil Litigation Division
San Diego, California 82122 1200 Third Avenue, Suite 1100
richardl@wermerscompanies.com  San-Diego, California 92101-4100
Telephione (618) 533-5800
DKarlin@sandiego.gov

Re: | City of San Diego v, Wermers Multi-Family Corporatron o
_‘Deboréh Gan/eyv City‘Of San Diego > =+ T
L '_“..‘Request foPIrformed Wntten Consent to Warve Potentlal Conﬂrcté of lnterest

Gentlemén B T
We write to obtain the mforrned wrrtten oonsent of Wermers Muitr Famrly Corporatron
(“Wermers”) and The Clty ‘of San Drego (fhe “City") to' our-Eimultaneous representation of
Wermers and the City, and thelr waiver of any actual or potentlal confhcts of interest that could
arrse from suoh srmuttaneo\us representatron as detalled below I

4 _,,. PR

Wermers and the Crty have been onents of thxs firm for many years.

Wermers has asked’ us to represent it as insurance- coverage counsel only in regard to the claim
of the City in the above-referenced case (the "Wermers Case’).,” We will ot be representmg
Wermers as a party-in the Wermers Case and we will not be directly adverss to the City in the
Wermers Case. Our role will be more limited:- fo communicate-with onle. ormore of Wermers'
insurers aboUt coverage issuss arising:out of the Werners Case. -

We are currently repremhting’the City in litigation known as Ganley v. The City of San Diego;
8an Diego Superior Court Case No. 37-2016-00000261-CU-OE-CTL. (the "Ganley Case") The
Ganley, Case rélates to alléged discrimination ‘arlsing-out of survivor benefits in the City's
defined-benefit pensmn plan. We have previously represented the. Crty m other litigation
predicated on clarms rdentlcal to those alleged in the Ganley Case v

We believe we can repreqent Wermers in connection wrth thé msurance coverage issues
related tothe Wermers Case while simultaneously representing the City in connection with the
Ganley Case without comprising our dutles of loyalty, competence, zealous advocacy, and
mnﬁdenuality to Wermer«* and the Cxty However ‘because w& Wolild'bé repiéséniting both the
City and Wermers whlle they were adverse to one arother i in the Wermers Case, there may be

388318-v1 San Dlego » Las Vegas
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actual or potential confiicts of interest that could arise. We are ethically required to advise you
of the relevant circumstances and the reasonably foreseeable adverse consequences and to

obtain your informed written consent to our simultaneous representation of Wermers and the
City.

This situation is governed by California Rule of Professional Conduct 3-310 (Avoiding the
Representation of Adverse Interests), which provides, in pertinent part that a member shall not,
without the informed written consent of each client:

accept representation of more than one client in a matter in which the
interests of the clients potentially conflict. .

accept or continue representation of more than one client in a matter in which
the interests of the clients actually conflict. . .

represent a client in a matter and at the same time in a separate matter accept
as a cllent a parson or entity whose interest in the first matter is adverse to the
cllent in the first matter . . . [or]

accept employment adverse to the client or former client where, by reason of
. the representation of the client or former client, the member has obtained
« confidential information material to the employment.

cal. Riof Profl Cond. 3-310(C)(1), (C)(2), C(3) & (E).

Potential conflicts could arise from our representation of Wermers and the City. For example, in
the course of representing each of Wermers and the City, we possess, and there is a risk that
we might disclose or use Wermers' or City's confidential information in a manner that could be
detrimental o the other, despite our duties of confidentiality. From the City's perspective, we,
as coverage counsel for Wermers, could advocate for the insurer's settlement of the City's claim
or we could advocate for not settling and vigorously defending the City's claim. Settling might
be helpful to the City but not settling and vigorously defending might result in protracted litigation
and added expenses to the City. From Wermers’ perspective, Wermers may believe we would
be less vigarous in pursuing its interest because of our divided loyalties and a perceived desire
to achieve a good result for the City, including at the expense of Wermers.

In order to protect your interests and comply with California Rule of Professional Conduct 3-310,
we intend to represent Wermers and the City under the following conditions:

1. We will not disclose to Wermers or the City any confidential information of the
other.

2. Anything we learn from Wermers or the City that is not learned in confidence and
that we believe the other needs to know in connection with our representation, we will tell the
other. But if we learn something from Wermers or the City that we do not believe is pertinent to
our representation of the other or that the other does not need to know, we will not tell the other.

388318-v1
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3. The attorneys and staff who work on the Wermers Case will be different than the
attorneys and staff who work on the Ganley Case on behalf of the City. If either or both clients
so request, we will install a formal ethical wall preventing the attorneys and staff working on the
matter from accessing the files and communicating with one another regarding the respective
matters.

4, Wermers and the City must both agree that we will have no duty to disclose or
use any confidential information of one client for the benefit or detriment of the other. For
example, if we learned from Wermers confidential information regarding coverage issues that
could benefit the City, we would not disclose it to the City; the City could not ask us to disciose
it and we would not be in breach of our dutles of loyalty, candor, or zealous advocacy to the
Gity by not disclosing it. Conversely, if we learn information from the City, e.g. about the City's
general attitude towards settlement and recovering insurance, during the course of the Ganley
Case, we will not disclose it to Wermers., Similarly, Wermers cannot ask us to use our
relationships with City personnel, and the City cannot ask us to use our relationships with
Wermers personnel, to influence or obtain an advantage in settlement discussions in either the
Wermers Case or the Ganley Case.

5. In representing either of you in other unrelated matters, we will not take any
action adverse or detrimental to the other.

“ 6. Neither of you will seek our advice In the other's matter and each of you will be
scresied from access to the other's confidential information and files.

If there are any other conditions that you would like us to consider, please let us know,

We have ftried to identify the potential conflicts and reasonably foreseeable adverse
consequences that could arise from our simultaneous representation of each of you in the
matters described, but there may be others. In part for this reason, we encourage you each to
consult with independent counsel of your choice regarding this letter before signing the waiver
and consent which follows, [ndependent counsel may identify other potential conflicts and
reasonably foreseeable adverse consequences that we have not identified.

If you consent to our representation and acknowledge our ability to represent each of you under
the circumstances and the conditions described above, please sign a duplicate of the waiver
and consent which follows and return it to us. Please keep a duplicate for your records.

11

11

111

111

/11
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Thank you for giving this matier your attention. If you have any questions or comments, please
do not hesitate to contact either of us,

Very truly yours,

SULLIVAN HILL LEWIN REZ & ENGEL
A Professional Law Corporation /

ox s

s o / {‘M:;

By: 144"7%‘“5‘ Sy
Timothy (C.-Earl

A ////

Robert P‘ Allenby -
JRE/ddr

388318-v1
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WAIVER AND CONSENT

The undersigned hereby agree as follows:

1. Sullivan Hill Lewin I’?ez & Engel ("Sullivan Hill’} has informed us in writing of the relevant
circumstances and of the actual and reasonably foreseeable adverse conssquences
arising from its representation of each of us as described in the above letter.

2. We have been given an opportunity to consult with independent counsel of our own
choosing regarding the above leffer and the wisdom and effect of executing this waiver
and consent.

3. We waive the potential conflicts of interest and consent to Sullivan Hiil's representation
of each of us under the circumsiances and subject to the conditions outlined in the
above letter. '

WERMERS MULTI-FAMILY CORPORATION

By: M ﬂﬁk}\ Q,.”Z,?,- , 2017

Richard Lemmel
its: Chief Financial Officer

THE CITY OF SAN DIEGO

By: , 2017
its

388318-v1
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Office of

The City Attorney
City of San Diego
MEMORANDUM

DATE: July 3, 2018

TO: Honorable Mayor

FROM: City Attorney via Kelly L. McGeehan, Deputy City Attorney

SUBJECT:  Conflict of Interest Waiver Delegated by City Council
Cindy Gates, et al v. Aaron Blakely, et al
37-2018-00017261-CU-PO-CTL

The attached request for a conflict of interest waiver is delegated to you by the City Council to

consider in consultation with the City Attorney’s Offices as provided in Council Policy No. 000-
34,

Please review the request and advise whether you have any issue you would like to discuss or
whether you concur with the City Attorney’s Office assessment. Alternatively, please notify the
City attorney’s Office if you would like to sign the waiver request, or if you refuse to sign the
request. Enclosed is a draft response consistent with this Office’s assessment.

MARA W. ELLIOTT, City Attorney

By \/_,/}\/\AE\(\} .
Kelly L. McGebhan
Deputy City Attorney

KLM:jn
Enclosure

COSDPROD-000549




LARTNERS

I-tithér W. Horton
Kimberly S. Oberrecht
Cheryl A. Kirkpatrick
Richard H. Martha
Erin E. Schroeder
Michael D. Marchesini
Fang-Chung Li

ASSOCIATES

Karen L. Bilotti
Eric M. Leenerts
Sharla N. Hilburn
Courtney S. Becker
Peter C.L. Chen
Michael S. Ayers
Nathanie! J. Michels
Edward M. Chavez
Jonathan M. Berger
Danielle C. Hicks
Whitney J. Betts
Dawn C. Nelms
Alice S. Li

Carolyn A. Mush
Heidi K. Williams
Carey J. Eshelman
Elise M. Czelusniak
Kimberly L. Marcus
Danielle K. Lesure-Sopheak

Kelly McGeehan, Esq.
Deputy City Attorney

HORTON, OBERRECHT,
KIRKPATRICK & MARTHA

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION
225 BROADWAY, SUITE 2200
SAN DIEGO, CALIFORNIA 92101
TELEPHONE (619) 232-1183
FACSIMLLE (619) 696-5719

June 6, 2018

RIVERSIDE OFFICE
3847 TWELFTH STREET
RIVERSIDE, CALIFORNIA 9250 |

ORANGE COUNTY OFFICE

2 PARK PLAZA, SUITE 440
IRVINE, CALIFORNIA 92614
TELEPHONE (949) 251-5100
FACSIMILE (949)251-5104

NORTHERN CALJFORNIA QFFICE
980 NINTH STREET, 16" FLOOR
SACRAMENTO, CALIFORNIA 95814
TELEPHONE (916) 449-9950
FACSIMILE (916) 449-9507

PARALEGALS
Tina Hill
Adrian Ziegler
Elvia Ramos
Kathryn Figi
Jordan Malavar
Arturo Suarez

Office of the San Diego City Attorney
1200 Third Avenue, Suite 1100

San Diego, CA 92101
Fax: (619) 533-5856

Re:

Dear Ms. McGeehan:

Cindy Gates. et al, vs. Aaron Blakely. et al,

Our Clients

Date of Loss December 30, 2017
Jurisdiction San Diego County Superior Court
Court Case No.:

Aaron Blakely and Lynda Crawford

37-2018-00017261-CU-PO-CTL

VIA FACSIMILE & U.S. MAIL

This wrongful death lawsuit involves an automobile vs. motorcycle accident that occurred
at or near the intersection of 19" and Broadway in downtown San Diego on December 30, 2017 at
approximately 1:20 p.m. It is alleged that Decedent Adam Carmeli, who was driving his 2012
Ducati Streetfighter motorcycle, was struck by a vehicle driven by our client, Aaron Blakely, and
subsequently died from his injuries. We also represent Lynda Crawford, who was the registered
owner of the vehicle driven by Blakely. It is further alleged by the Plaintiffs that there are various
dangerous conditions relating to road construction and design that may have contributed to the
accident. Therefore, the City of San Diego is also named as a Defendant in this matter.
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To:  Kelly McGeehan, Esq., Deputy City Attorney
Re:  Cindy Gates, et al. vs. Aaron Blakely, et al.
June 6, 2018

Page 2

POTENTIAL PRESENT CONFLICT

Liberty Mutual, who is providing a defense to Aaron Blakely and Lynda Crawford pursuant
to an insurance policy, have requested that we handle the matter and defend Blakely and Crawford.
The City of San Diego is also a Defendant. We would therefore be adverse to the City of San Diego,
whom we have represented in prior matters. At the time of the accident, Aaron Blakely was driving
in the course of his employment for Coca-Cola. Coca-Cola is not yet a named party to the action,
although it is anticipated they will be shortly. Coca-Cola has therefore retained its own attorneys and
itisunknown whether Coca-Cola will tender its defense to Liberty Mutual once they are brought into
the case. ' '

PRIOR REPRESENTATION OF THE CITY

Our office has previously represented the City of San Diego in prior matters where the City
has been indemnified through various insurance policies. Below please find a list of prior litigated
matters wherein our office represented the City of San Diego. These matters have all resolved and
are dismissed.

1. - Peter Bridge vs. The City of San Diego, San Diego Superior Court, Case No. 37-2014-
©00027279CU-PO-CTL. Thisis a case in which Plaintiff allegedly slipped and fractured his
ankle while crossing a cement spillway in the middle of a walking trail in Tierrasanta.
Plaintiff’s theory was that the City of San Diego is liable because Treebeard Landscape, Inc.,
who had a maintenance contract with the City, used an inappropriate paint to paint over
graffiti on the spillway, which made the spillway slippery. Treebeard Landscape’s insurance
carrier picked up the defense of the City under Treebeard’s policy. The City signed a conflict
waiver allowing us to represent it since our firm had previously been adverse to the City in

other matters, This matter settled and the City was dismissed in 2016.

2. Gaither Allen Posser, IV vs. Santaluz Maintenance Association, et al., San Diego Supetior
Court, Case No. 37-2014-00021566-CU-PO-CTL. This is a case where Plaintiff was
involved in a motor vehicle collision at an intersection, wherein the driver of the vehicle that
hit Plaintiff ran ared light. Plaintiff claimed that vegetation on one corner of the intersection
interfered with his and the other driver’s sightline and created a dangerous condition.
Plaintiff claimed that the vegetation was on land owned and/or controlled by the City of San
Diego. The City was defended and indemnified under an insurance policy held by Treebeard
Landscape, who had a maintenance contract with the City. The City signed a conflict waiver
allowing us to represent it since our firm had previously been adverse to the City in other
matters. This matter settled and the City was dismissed in 2016.
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To:  Kelly McGeehan, Esq., Deputy City Attorney
Re:  Cindy Gates, et al. vs. Aaron Blakely, et al.
June 6,2018

Page 3

3. Claire Rowland vs. City of San Diego, San Diego Superior Court, Case No. 37-2015-
00000690-CU-PO-CTL, This is a case wherein Plaintiff, a minor, allegedly had her leg
severely lacerated by a wrought iron sprinkler head support while walking along a City-
owned and maintained area between condominium residences and a hillside. The City was
defended and indemnified-under an insurance policy held by Landscapes USA, Inc., the
landscape contractor who served the subject area. The City signed a conflict waiver allowing
us to represent it since our firm had previously been adverse to the City in other matters. This
matter settled and the City was dismissed in 2016.

e CURRENT REPRESENTATION GOF THE CITY

We do not currently represent the City of San Diego in any pending matters.

HOW WE WILL GUARD AGAINST CONFLICT

Asmentioned previously, we do not currently represent the City of San Diego in any pending
matters and therefore do not have any current active cases that pose a conflict. We did previously
represent the City of San Diego as discussed above and will keep any and all information about the
City learned in those cases kept separately and confidentially and will not use any information
learned from those cases.

We are enclosing a Conflict Waiver for the City’s consideration and signature. If the City
approves, please return the signed document to us as soon as possible. Aaron Blakely and Lynda
Crawford’s response to the Complaint is due to be filed with Court by June 18, 2018.
Therefore, we would appreciate an expedited decision from the City.

Thank you for your assistance.

mals ly Bberrecht
KSO:njr
Enclosure

GACLIENTS\Natalie\City Attorney.0!.wpd
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WAIVER OF CONFLICT OF INTEREST

This agreement will be referred to as the “Waiver”. The City of San Diego (‘“hereinafter
“City”) understands that the law firm of Horton, Oberrecht, Kirkpatrick & Martha, APC (hereinafter
“the Horton Firm™) has been retained to represent the interests of Aaron Blakely and Lynda Crawford
in a current litigation entitled Cindy Gates, et al. vs. Aaron Blakely, et al., San Diego Superior Court,

... CaseNo. 37-2015-00000690-CU-PO-CTL. The City of San Diego is also a named Defendant in this

k ~ matter and is being represented by the Office of the San Diego City Attorney.

The City understands and has been informed that a conflict of interest may exist due to the
Horton Firm’s prior representation of The City of San Diego in past cases that have since resolved.
Those cases were entitled Peter Bridge vs. The City of San Diego, San Diego Superior Court, Case
No. 37-2014-00027279-CU-PO-CTL, Gaither Allen Rosser, IV vs. Santaluz Maintenance
Association. etal., San Diego Superior Court, Case No. 37-2014-00021566-CU-PO-CTL, and Claire
Rowland vs. City of San Diego, San Diego Superior Court, Case No. 37-2015-00000690-CU-PO-
CTL. e - .

The Horton Firm has also represented clients who have been sued by the City and/or were
adverse to the City. The City is informed California State Law requires that an attorney not disclose
confidential communications or secrets of a client. The City is further informed that the Rules of
Professional Conduct of the State Bar of California require the City’s informed written consent
before the Horton firm can represent them in the above-described matter. The Horton Firm has
disclosed to the City that there is a conflict of interest by the prior representation, although no current
representation of the City exists. After informed consent, the City elected and agreed to waive the
conflict of interest to allow for the Horton Firm’s representation of defendants adverse to the City
in the matter of Cindy Gates. et al. vs. Aaron Blakely, et al. By execution of this Waiver, the City
expressly acknowledges they have been advised that they have elected to allow the Horton Firm to
represent Aaron Blakely and Lynda Crawford for the purpose of representation described herein.

Therefore, the City expressly agrees to waive the conflict of interest which exists due to prior
representation of the City by and through the Horton Firm. The City agrees and elects of their own
free will after informed consent has been provided to allow the Horton Law Firm to be adverse to
the City of San Diego in the matter of Cindy Gates, et al. vs. Aaron Blakely, et al.

In addition to their conflict waiver in the case entitled Cindy Gates, et al. vs. Aaron Blakely,
et al., the City expressly agrees to waive conflicts in future cases wherein the Horton Firm may be
adverse to the City and/or may be required to file cross-actions and/or claims against the City.

Date:

CITY OF SAN DIEGO

Name of Person Signing

Title

G:ACLIENTSWatalie\Conflict Waiver - City of SD(3),wpd

COSDPROD-000553




From: Lonergan, Anna

Sent: Friday, August 25, 2017 3:04 PM _

To: Bry, Barbara <BryBA@sandiego.gov>; Zapf, Lorie <LZapf@sandiego.gov>; Ward, Christopher
<CMWard@sandiego.gov>; Cole, Myrtle <MRCole@sandiego.gov>; Kersey, Mark <MKersey @sandiego.gov>; Cate, Chris
<CJCate@sandiego.gov>; Sherman, Scott <SSherman@sandiego.gov>; Alvarez, David <DAAlvarez@sandiego.gov>;
Gomez, Georgette <GomezG@sandiego.gov>

Cc: Karlin, David <DKarlin@sandiego.gov>

Subject: Request to Waive Conflict of Interest

Councilmembers:

Please see the attached memo related to a Request to Waive Conflict of Interest received from Sullivan Hill
Levin Rez & Engel. If you have any questions please contact David Karlin dirvectly at dkarlin@sandiego.gov or
at 619-533-5816.

A

Anna Lonergan

Principal Legal Secretary
Office of the City Attorney
1200 Third Avenue, Suite 1100
San Diego, CA 92101

Tel: 619-533-5838

Fax: 619-533-5856

CONFIDENTIAL COMMUNICATION

This electronic mail message and any attachments ave intended only for the use of the addressee(s) named above and may contain
information that is privileged, confidential and exeropt from disclogure under applicable law. If you are not an intended recipient, or the
employee or agent responsible for delivering this e-mail to the Intended recipient, you are hereby notified that any dissemination,
digtribution or copying of this communication is strictly prohibited. If you received this e-mail message in ervor, please immediately
notify the sender by replying to this message or by telephone. Thank you.
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Office of

The City Attorney
City of San Diego
MEMORANDUM
DATE: August 25, 2017
TO: Honorable Councilmembers

FROM: City Attorney "“Dmﬁ&\a .

SUBJECT:  Request to Waive Conflict of Interest

The enclosed from Sullivan Hill Levin Rez & Engel, dated June 21, 2017 requests the City waive
an attorney conflict of interest pursuant to California Code of Professional Conduct, Rule 3-310
and states the basis for the waiver request. The City Attorney’s Office has determined that the
City Council is the appropriate client to provide the waiver on this matter.

As provided in Council Policy No. 000-34, please notify David J. Karlin, Senior Deputy
Attorney at the City Attorney’s Office within 10 days of the date of this memo if you request to
hear this matter at a City Council meeting. Unless four Councilmembers request that this matter
be heard at City Council, this waiver request will be provided to the Mayor to consider in
consultation with the City Attorney’s Office as provided in Council Policy No. 000-34.

DIK:aml
Doc. No.: 1567584
Enclosure
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H50 West C Street
15th Floor

San Diego, CA 92101
i@ 619.233.4100

) . ﬁ’g 1d 619.231.4372
SullivanHill i

sullivarhitl.com

Sultivan Hill Lewin Roz & Engel
A Professlonal Law Corporation

Tirmathy . Earl
eart@sullivanhiil.com
649.4595.3279

Roboert P, Allenby
altenby@sultivanhill.com
619.595.3209
June 21, 2017

VIA FIRST CLASS U.S. MAIL AND ELECTRONIC MAIL

Mr. Richard Lemmel ‘ David J. Karlin, Esq.
Wermers Multi-Famnily Corporatron Chief Deputy City Attorney '
5120 Shoreham Place, Suite 150  Office of the City Attorney, Civil Litigation Division
San Diego, California 82122 1200 Third Avenue, Suite 1100
richardl@wermerscompanies.com  San-Diego, California 92101-4100
Telephione (618) 533-5800
DKarlin@sandiego.gov

Re: | City of San Diego v, Wermers Multi-Family Corporatron o
_‘Deboréh Gan/eyv City‘Of San Diego > =+ T
L '_“..‘Request foPIrformed Wntten Consent to Warve Potentlal Conﬂrcté of lnterest

Gentlemén B T
We write to obtain the mforrned wrrtten oonsent of Wermers Muitr Famrly Corporatron
(“Wermers”) and The Clty ‘of San Drego (fhe “City") to' our-Eimultaneous representation of
Wermers and the City, and thelr waiver of any actual or potentlal confhcts of interest that could
arrse from suoh srmuttaneo\us representatron as detalled below I

4 _,,. PR

Wermers and the Crty have been onents of thxs firm for many years.

Wermers has asked’ us to represent it as insurance- coverage counsel only in regard to the claim
of the City in the above-referenced case (the "Wermers Case’).,” We will ot be representmg
Wermers as a party-in the Wermers Case and we will not be directly adverss to the City in the
Wermers Case. Our role will be more limited:- fo communicate-with onle. ormore of Wermers'
insurers aboUt coverage issuss arising:out of the Werners Case. -

We are currently repremhting’the City in litigation known as Ganley v. The City of San Diego;
8an Diego Superior Court Case No. 37-2016-00000261-CU-OE-CTL. (the "Ganley Case") The
Ganley, Case rélates to alléged discrimination ‘arlsing-out of survivor benefits in the City's
defined-benefit pensmn plan. We have previously represented the. Crty m other litigation
predicated on clarms rdentlcal to those alleged in the Ganley Case v

We believe we can repreqent Wermers in connection wrth thé msurance coverage issues
related tothe Wermers Case while simultaneously representing the City in connection with the
Ganley Case without comprising our dutles of loyalty, competence, zealous advocacy, and
mnﬁdenuality to Wermer«* and the Cxty However ‘because w& Wolild'bé repiéséniting both the
City and Wermers whlle they were adverse to one arother i in the Wermers Case, there may be

388318-v1 San Dlego » Las Vegas
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Richard Lemmel — Wermers Multi-Family Corporation
David J. Karlin — City of San Diego

June 21, 2017

Page 2

actual or potential confiicts of interest that could arise. We are ethically required to advise you
of the relevant circumstances and the reasonably foreseeable adverse consequences and to

obtain your informed written consent to our simultaneous representation of Wermers and the
City.

This situation is governed by California Rule of Professional Conduct 3-310 (Avoiding the
Representation of Adverse Interests), which provides, in pertinent part that a member shall not,
without the informed written consent of each client:

accept representation of more than one client in a matter in which the
interests of the clients potentially conflict. .

accept or continue representation of more than one client in a matter in which
the interests of the clients actually conflict. . .

represent a client in a matter and at the same time in a separate matter accept
as a cllent a parson or entity whose interest in the first matter is adverse to the
cllent in the first matter . . . [or]

accept employment adverse to the client or former client where, by reason of
. the representation of the client or former client, the member has obtained
« confidential information material to the employment.

cal. Riof Profl Cond. 3-310(C)(1), (C)(2), C(3) & (E).

Potential conflicts could arise from our representation of Wermers and the City. For example, in
the course of representing each of Wermers and the City, we possess, and there is a risk that
we might disclose or use Wermers' or City's confidential information in a manner that could be
detrimental o the other, despite our duties of confidentiality. From the City's perspective, we,
as coverage counsel for Wermers, could advocate for the insurer's settlement of the City's claim
or we could advocate for not settling and vigorously defending the City's claim. Settling might
be helpful to the City but not settling and vigorously defending might result in protracted litigation
and added expenses to the City. From Wermers’ perspective, Wermers may believe we would
be less vigarous in pursuing its interest because of our divided loyalties and a perceived desire
to achieve a good result for the City, including at the expense of Wermers.

In order to protect your interests and comply with California Rule of Professional Conduct 3-310,
we intend to represent Wermers and the City under the following conditions:

1. We will not disclose to Wermers or the City any confidential information of the
other.

2. Anything we learn from Wermers or the City that is not learned in confidence and
that we believe the other needs to know in connection with our representation, we will tell the
other. But if we learn something from Wermers or the City that we do not believe is pertinent to
our representation of the other or that the other does not need to know, we will not tell the other.

388318-v1
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Richard Lemmel — Wermers Multi-Family Corporation
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3. The attorneys and staff who work on the Wermers Case will be different than the
attorneys and staff who work on the Ganley Case on behalf of the City. If either or both clients
so request, we will install a formal ethical wall preventing the attorneys and staff working on the
matter from accessing the files and communicating with one another regarding the respective
matters.

4, Wermers and the City must both agree that we will have no duty to disclose or
use any confidential information of one client for the benefit or detriment of the other. For
example, if we learned from Wermers confidential information regarding coverage issues that
could benefit the City, we would not disclose it to the City; the City could not ask us to disciose
it and we would not be in breach of our dutles of loyalty, candor, or zealous advocacy to the
Gity by not disclosing it. Conversely, if we learn information from the City, e.g. about the City's
general attitude towards settlement and recovering insurance, during the course of the Ganley
Case, we will not disclose it to Wermers., Similarly, Wermers cannot ask us to use our
relationships with City personnel, and the City cannot ask us to use our relationships with
Wermers personnel, to influence or obtain an advantage in settlement discussions in either the
Wermers Case or the Ganley Case.

5. In representing either of you in other unrelated matters, we will not take any
action adverse or detrimental to the other.

“ 6. Neither of you will seek our advice In the other's matter and each of you will be
scresied from access to the other's confidential information and files.

If there are any other conditions that you would like us to consider, please let us know,

We have ftried to identify the potential conflicts and reasonably foreseeable adverse
consequences that could arise from our simultaneous representation of each of you in the
matters described, but there may be others. In part for this reason, we encourage you each to
consult with independent counsel of your choice regarding this letter before signing the waiver
and consent which follows, [ndependent counsel may identify other potential conflicts and
reasonably foreseeable adverse consequences that we have not identified.

If you consent to our representation and acknowledge our ability to represent each of you under
the circumstances and the conditions described above, please sign a duplicate of the waiver
and consent which follows and return it to us. Please keep a duplicate for your records.

11

11

111

111

/11

11
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Thank you for giving this matier your attention. If you have any questions or comments, please
do not hesitate to contact either of us,

Very truly yours,

SULLIVAN HILL LEWIN REZ & ENGEL
A Professional Law Corporation /

ox s

s o / {‘M:;

By: 144"7%‘“5‘ Sy
Timothy (C.-Earl

A ////

Robert P‘ Allenby -
JRE/ddr

388318-v1
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WAIVER AND CONSENT

The undersigned hereby agree as follows:

1. Sullivan Hill Lewin I’?ez & Engel ("Sullivan Hill’} has informed us in writing of the relevant
circumstances and of the actual and reasonably foreseeable adverse conssquences
arising from its representation of each of us as described in the above letter.

2. We have been given an opportunity to consult with independent counsel of our own
choosing regarding the above leffer and the wisdom and effect of executing this waiver
and consent.

3. We waive the potential conflicts of interest and consent to Sullivan Hiil's representation
of each of us under the circumsiances and subject to the conditions outlined in the
above letter. '

WERMERS MULTI-FAMILY CORPORATION

By: M ﬂﬁk}\ Q,.”Z,?,- , 2017

Richard Lemmel
its: Chief Financial Officer

THE CITY OF SAN DIEGO

By: , 2017
its

388318-v1
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\ P et : PROCOPIO
%} I‘()C()p 10 B26 B Streat,
— Bulte 2200
San Diego, CA 92101
T. 619,238.1900
F. 619.286.0808

CECILIAQ. MILLER
Partner

P, 18,528,380
-cadiflamiilor@prowopliocom

e

AUSTIN

[DEL MAR HEIGHTS
PHOENIX '
SAN DIEGO

SILICON VALLEY

Cotobar 42, 2047
ViA E-MAIL, FACSIMILE & 118, MAIL

Gaorge Sthasfer, Esu.

Asslstant Clty Attormey

Givil Litlgation Diviglon

Offlee of the City Attorney, Cily of San Diego
1200 Third Avenusg, Sulte 1100

Sun Diggo, CA 82101

Ernall: gechag{ar@sandiego.goy

Fax: (B10)8353-5858

Rex Reyuast for Specific Walver of Conflicts of interest (Mind Soccer, ne.)
Dear Mr, Bchaeter

Ag you know, Procapio, Cory, Hargreaves & Saviteh LLP (the “Firm®) currently represents the
Clty of Ban Digge ("CHy"y with respect to Insurance coverage lssuss and Insurance-related iigation
Inclucting the Da Anza Btigetions. In conjunction with that retention, the Firm requested and the City
provided the following:

The undersigned agrees 1o the foregoing and congents to the redresantation by
Procoplo, Gory, Hargreaves & Saviteh LLP of the cltents listed on Exhibit A hereto ard
further consents 1o the reprasentation by Procopio, Cory, Hargreaves & Saviteh LLP of
{ts clfents, Including, but vt Hmilted to, s charter schiool ollants, In future matters
involving planning, zoning, environmental review/ritigation, development, land use,
code anforcoment or CEQA Issues; Including litigation of such matters, adverse, or
potantially adverss, to the City of San Diege. The underelgned further comimits to
covparate v an effort 1o provide simifer walvers to Progoplo, Cory, Hargraaves &
Havitoh LLP In other matters under the conditions set out herein,

Correspandonce dated May 18, 2013 from C. Miller to A, Joniss,

. procopio.com
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An existing clignt of the Firm, Mind Soccer Group, Ine. ("Mind Soceer”), would like to retain
the Firm In connection with the negotiation of a lease of an axlating sports training faciiity owned by
the City and located at 4020 Murphy Canyon Road (*4020 Murphy Ganyon Leage Negotiations"),
The Gty and Mind Sdocer may be sdverse with respeot 1o the 4020 Murphy Canyon Lease
Negotlations

Obviously, the Firm wishes fo continue to reprasent the City's Interests In matters unrelated
1o the matter In which we are being gaked to undertake the representation of Mind Sovcer; at the
sarme time, we would ke to represent Mind Boocar In the matter In which it hag reguested the Firm's
repragentation. The matter in which Mind Socoer has requested the Firm's repressntation Is not
directly ralated to.any work which we have done, or are dolng, for the City.

The purpose of this letter s to notify you of the Finn's potentlal representation of Mind
Boooer with respect to the 4020 Murphy Canyon Lease Negotlations and to reguest the City's walver
of the resulting conflict of Interest should the Firm be & retalned by Mind Soccer. Ag attorneys, we
are governed by speclfic rules relating to our rapresantation of ollents when actusal or potential
confliots of interest. exiet, In partioular, absent the Informed written congent of the cllents, attorneys
may not simultansously represent clients whose interests confllet even where one matter fs totally
ynrslated to the other. In addifon, Ruls 3-840 of the Rules of Professions! Conduct of the State Bar
of Cadifornda provides, in relevant part, as follows:

“B)Y  Amember shell not accept or continus representation of a ollent without providing
written discltosure fo-the clisrt where:

{1) Tha member has a legal, business, Thanclal, professlonal, or personal relationship with a
party or witness In the same matter; of

(8) The member hag or had a legal, business, financial, professional, or parsonal
rafationship with another person or entily the meinbsr knows or reasorably should know would be
affectad substantially by resclution ofthe matter; or .

RN

(€} Amember shall not, without the informed written consent of each ollent:

LR

(3) Reprasent a client In & malter and at the same time In a separate matter accept ag a
ollent a person or entity whose Interest In the first matter is adverse 1o the client In the first matter;
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(E} A mamber shall not, without the informed written oonsent of the cllent or former
cltent, acoept employment adverse to the client or former olient whers, by resson of the
repraseniation of the ollerit or fwmw elient, the mernber has obtalned confidentlal Information
material o the employment....

“Informed written consent” means the client’s written agreement to the representation
following written disclosure. “Disolosure” means Informing the client of the relevant oircumstances
and of the actual and ressonably foresesabls adverse conseguences to the client,

If you are agreeable to our representation of Mind $occer with respect to the 4020 Murphy
Canyon Lease Negotlations, including any [ftigation related to the 4020 Murphy Canyon Lease
Nagotiations, we ask that you provide us with the City's informed writmm eomsent to esurh
raprasentation by &lgning a copy of this letter and returning It Lo e at you s Fn

procoplo.com
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Certainly, should you have any guestions whatsoaver concerning this letter, the consent or
our representation, please discuss them with me beforg signing and returning this letter.

...........

Very truly yours )
&C{Qfﬁ@g & W

Ceoillg O. Milier, of Procom!o, (}ory, Hargr%vw & Saviteh LLP
WAIVER é,j:m GONSENT

The uridersigned agroes 1o the Toregoing and consenis 1o the repragentation of Mind Socasr
Corporation by Procopio, Cory, Hargreaves & Savitoh LLP with respect to the 4020 Murphy Canyon
Lease Negotlations, Including any Iitigation that may arlge out of such negutistions, notwithstanding
the gurrent representation by Procopio, Cory, Hargreaves & Saviteh LLP of the interests of the
undersigned In matters unrelated to the sublect matier of the dispute In which Procoplo, Cory,
Hargreaves & Savitch LLP proposes to represent Mind Soceer.

Datad:

Goorge Schaefer, Esq., Assigtant City Attornay
City of 8an Diego

Boutt Chadwiok, Ohlef Operating Officer
Gity of 8an Diego

procopio.com
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Office of -

The City Attorney
City of San Diego
MEMORANDUM
DATE: October 18, 2017
TO: Honorable Councilmembers

FROM: City Attorney ’Dé//‘

SUBJECT: Request to Waive Conflict of Interest

The enclosed from Cecilia O. Miller of Procopio Cory Hargreaves & Savitch, LLP dated October
12, 2017 requests that the City provided its informed written consent and waive an appatent
attorney conflict of interest pursuant to California Rules of Professional Conduct, Rule 3-310 and
states the basis for the waiver request. The City Attorney’s Office has determined that the City
Council is the appropriate client to consider the waiver on this matter.

As provided in Council Policy No. 000-34, please notify the City Attorney’s Office within 10
days of the date of this memo if you request to hear this matter at a City Council meeting. Unless
four Councilmembers request that this matter be heard at City Council, this waiver request will
be provided to the Mayor to consider in consultation with the City Attorney’s Office, as provided
in Council Policy No. 000-34.

DIK:aml

Doc. No.: 1604425
Enclosure
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Cotobar 42, 2047
ViA E-MAIL, FACSIMILE & 118, MAIL

Gaorge Sthasfer, Esu.

Asslstant Clty Attormey

Givil Litlgation Diviglon

Offlee of the City Attorney, Cily of San Diego
1200 Third Avenusg, Sulte 1100

Sun Diggo, CA 82101

Ernall: gechag{ar@sandiego.goy

Fax: (B10)8353-5858

Rex Reyuast for Specific Walver of Conflicts of interest (Mind Soccer, ne.)
Dear Mr, Bchaeter

Ag you know, Procapio, Cory, Hargreaves & Saviteh LLP (the “Firm®) currently represents the
Clty of Ban Digge ("CHy"y with respect to Insurance coverage lssuss and Insurance-related iigation
Inclucting the Da Anza Btigetions. In conjunction with that retention, the Firm requested and the City
provided the following:

The undersigned agrees 1o the foregoing and congents to the redresantation by
Procoplo, Gory, Hargreaves & Saviteh LLP of the cltents listed on Exhibit A hereto ard
further consents 1o the reprasentation by Procopio, Cory, Hargreaves & Saviteh LLP of
{ts clfents, Including, but vt Hmilted to, s charter schiool ollants, In future matters
involving planning, zoning, environmental review/ritigation, development, land use,
code anforcoment or CEQA Issues; Including litigation of such matters, adverse, or
potantially adverss, to the City of San Diege. The underelgned further comimits to
covparate v an effort 1o provide simifer walvers to Progoplo, Cory, Hargraaves &
Havitoh LLP In other matters under the conditions set out herein,

Correspandonce dated May 18, 2013 from C. Miller to A, Joniss,
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An existing clignt of the Firm, Mind Soccer Group, Ine. ("Mind Soceer”), would like to retain
the Firm In connection with the negotiation of a lease of an axlating sports training faciiity owned by
the City and located at 4020 Murphy Canyon Road (*4020 Murphy Ganyon Leage Negotiations"),
The Gty and Mind Sdocer may be sdverse with respeot 1o the 4020 Murphy Canyon Lease
Negotlations

Obviously, the Firm wishes fo continue to reprasent the City's Interests In matters unrelated
1o the matter In which we are being gaked to undertake the representation of Mind Sovcer; at the
sarme time, we would ke to represent Mind Boocar In the matter In which it hag reguested the Firm's
repragentation. The matter in which Mind Socoer has requested the Firm's repressntation Is not
directly ralated to.any work which we have done, or are dolng, for the City.

The purpose of this letter s to notify you of the Finn's potentlal representation of Mind
Boooer with respect to the 4020 Murphy Canyon Lease Negotlations and to reguest the City's walver
of the resulting conflict of Interest should the Firm be & retalned by Mind Soccer. Ag attorneys, we
are governed by speclfic rules relating to our rapresantation of ollents when actusal or potential
confliots of interest. exiet, In partioular, absent the Informed written congent of the cllents, attorneys
may not simultansously represent clients whose interests confllet even where one matter fs totally
ynrslated to the other. In addifon, Ruls 3-840 of the Rules of Professions! Conduct of the State Bar
of Cadifornda provides, in relevant part, as follows:

“B)Y  Amember shell not accept or continus representation of a ollent without providing
written discltosure fo-the clisrt where:

{1) Tha member has a legal, business, Thanclal, professlonal, or personal relationship with a
party or witness In the same matter; of

(8) The member hag or had a legal, business, financial, professional, or parsonal
rafationship with another person or entily the meinbsr knows or reasorably should know would be
affectad substantially by resclution ofthe matter; or .

RN

(€} Amember shall not, without the informed written consent of each ollent:

LR

(3) Reprasent a client In & malter and at the same time In a separate matter accept ag a
ollent a person or entity whose Interest In the first matter is adverse 1o the client In the first matter;

A procopio.com
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(E} A mamber shall not, without the informed written oonsent of the cllent or former
cltent, acoept employment adverse to the client or former olient whers, by resson of the
repraseniation of the ollerit or fwmw elient, the mernber has obtalned confidentlal Information |
material o the employment.... i

“Informed written consent” means the client’s written agreement to the representation
following written disclosure. “Disolosure” means Informing the client of the relevant oircumstances
and of the actual and ressonably foresesabls adverse conseguences to the client,

If you are agreeable to our representation of Mind $occer with respect to the 4020 Murphy
Canyon Lease Negotlations, including any [ftigation related to the 4020 Murphy Canyon Lease
Nagotiations, we ask that you provide us with the City's informed written congant to such
rapresentation by &(gning a copy of this lether and returning Tt 1o me at your sarliast opportunit
Please be advised that

proceplo.com
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Certainly, should you have any guestions whatsoaver concerning this letter, the consent or
our representation, please discuss them with me beforg signing and returning this letter.

...........

Very truly yours )
&C{Qfﬁ@g & W

Ceoillg O. Milier, of Procom!o, (}ory, Hargr%vw & Saviteh LLP
WAIVER é,j:m GONSENT

The uridersigned agroes 1o the Toregoing and consenis 1o the repragentation of Mind Socasr
Corporation by Procopio, Cory, Hargreaves & Savitoh LLP with respect to the 4020 Murphy Canyon
Lease Negotlations, Including any Iitigation that may arlge out of such negutistions, notwithstanding
the gurrent representation by Procopio, Cory, Hargreaves & Saviteh LLP of the interests of the
undersigned In matters unrelated to the sublect matier of the dispute In which Procoplo, Cory,
Hargreaves & Savitch LLP proposes to represent Mind Soceer.

Datad:

Goorge Schaefer, Esq., Assigtant City Attornay
City of 8an Diego

Boutt Chadwiok, Ohlef Operating Officer
Gity of 8an Diego
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November 6, 2017
VIA E-MAIL, FACSIMILE & U.S. MAIL

David Katlin, Esq.

Senior Chief Deputy City Attorney

Civil Litigation Division

Office of the City Attorney, City of San Diego
1.200 Third Avenue, Suite 1100

San Diego, CA 22101

Email: dkarlin@sandiego.gov
Fax: (619)5633-5856

Re: Request for Specific Walver of Conflicts of Interest (Mind Soccer, Inc.)
Dear Mr. Karlin:

As you know, Procoplo, Cory, Hargreaves & Savitch LLP (the “Firm™) currently represents the
City of San Diego (“City”) with respect to insurance coverage issues and insurance-related [itigation
including the De Anza litigations. In conjunction with that retention, the Firm requested and the City
provided the following: :

The undersighed agrees to the foregoing and consents to the representation by
Procopio, Cory, Hargreaves & Savitch LLP of the clients listed on Exhibit A hereto and
further consents to the representation by Procoplo, Coty, Hargreaves & Savitch LLP of
its cllents, including, but not limited to, its chatter school clients, in future matters
involving planning, zoning, environmental review/mitigation, development, land use,
code enforcement or CEQA issues, including litigation of such matters, adverse, or
potentially adverse, to the City of San Diego. The undersighed further commits to
cooperate in an effort to provide similar walvers to Procopio, Coty, Hargreaves &
Savitch LLP In other matters under the conditions set out herein.

Correspondence dated May 15, 2013 from C. Mlller to A. Johes.

procopio.com
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An existing client of the Firm, Mind Soccer Group, Inc. (“Mind Soccer”), would like to retain
the Firm in connection with the hegotiation of a lease of an existing sports training facility owned by
the City and located at 4020 Murphy Canyon Road (“4020 Murphy Canyon Lease Negotiations”),
The City and Mind Soccer may be adverse with respect to the 4020 Murphy Canyon Lease
Negotiations '

Obviously, the Firm wishes to continue to reprasent the City's interests in matters unrelated
to the matter in which we are being asked to undertake the representation of Mind Soccer; at the
- same time, we would like to represent Mind Soccer In the matter in which it has requested the Firm's
representation. The matter in which Mind Soccer has requested the Firm's representation is not
directly related to any. work which we have done, or are doing, for the City.

The purpose of this letter is to notify you of the Firm's potential representation of Mind
Soccer with respect to the 4020 Murphy Canyon Lease Negotiations and to request the City's waiver
of the resulting conflict of Interest should the Firm be so retained by Mind Soccer. As attorneys, we -
are governed by spegcific rules relating to our representation of clients when actual or potential
conflicts of Interest exist. In particular, absent the informed written consent of the clients, attorneys
may not simultaneously represent clients whose interests conflict even where one matter is totally
unrelated to the other. In addition, Rule 3-310 of the Rules of Professional Conduct of the State Bar
of California provides, In relevant part, as follows:

“(B)  Amember shall not accept or continue representation of a client without providing
written disclosure to the client where:

(1) The member has a legal, business, financial, professional, or personal relationship with a
party or withess in the same matter; or

(8) The member has or had a I'egal, business, financial, professional, or personal |
refationship with another person or entity the member knows or reasonably should know would be
affected substantially by resolution of the matter; or

(C) A member shall not, without the informed written consent of each client:

(8) Represent a client In a matter and at the same time in a separate matter accept as a
client a person or entity whose interest in the first matter is adverse to the client in the first matter;

, procopio.com
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(E) A member shall not, without the Informed written consent of the client or former
client, accept employment adverse to the client or former client where, by reason of the
representation of the client or former client, the member has obtained confidential information
material to the employment....”

“Informed written consent” means the client’s written agreement to the representation
following written disclosure. “Disclosure” means informing the client of the relevant circumstances
and of the actual and reasonably foreseeable adverse consequences to the client.

If you are agreeable to our representation of Mind Soccer with respect to the 4020 Murphy
Canyon Lease Negotiations, Including any litigation related to the 4020 Murphy Canyon Lease
Negotiations, we ask that you provide us with the City's informed written consent to such
representation by sighing a copy of this letter and returning it to [

. procopio.com
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Certainly, should you have any questions whatsoever concerning this letter, the consent or
our representation, please discuss them with me before sigriing and returning this letter.

Very truly yours, @
Qc“ia 0. Mtller of Pfocoplo, rgréaves & Savitoh L.LP
WAIVER AND CONSENT

The undersigned agrees to the foregoing and consents to the representation of Mind Soceer
Corporation by Procopio, Coty, Hargreaves & Savitch LLP with respect to the 4020 Murphy Canyon
Lease Negotiations, including any litigation that may arise out of such negotiations, notwithstand'ing
the current representation by Procoplo, Cory, Hargreaves & Savitch LLP of the interests of the
undersigned in matters unrelated to the subject matter of the dispute in which Procopio, Cory,
Hargreaves & Savitch LLP proposes 1o represent Mind Soccer.

Dated:

The Honorable Kevin L. Faulconer

Mayor, City of San Diego

Approved as to Form:

David Karlin, Esq.

Senior Chief Deputy City Attorney, City of San Diego

procopio.com
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Office of
The City Attorney
City of San Diego

MEMORANDUM

DATE: November 16, 2017

TO: Honorable Mayor
FROM: City Attoi'neyw \&

SUBJECT:  Conflict of Interest Waiver Delegated by City Council

The attached specific conflict of interest waiver was delegated to you by the City Council to
consider in consultation with the City Attorney’s Office, as provided in Council Policy No. 000-
34.

Please review the request and advise whether you have any issue you would like to discuss.

Please notify the City Attorney’s Office if you decline to sign the request, otherwise please sign
where indicated on page 4 and return to the City Attorney’s Office.

DIK:aml
Doc. No.: 1618082
Enclosure ‘
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P, 619.525.3801.
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November 6, 2017
VIA E-MAIL, FACSIMILE & U.S. MAIL

David Katlin, Esq.

Senior Chief Deputy City Attorney

Civil Litigation Division

Office of the City Attorney, City of San Diego
1.200 Third Avenue, Suite 1100

San Diego, CA 22101

Email: dkarlin@sandiego.gov
Fax: (619)5633-5856

Re: Request for Specific Walver of Conflicts of Interest (Mind Soccer, Inc.)
Dear Mr. Karlin:

As you know, Procoplo, Cory, Hargreaves & Savitch LLP (the “Firm™) currently represents the
City of San Diego (“City”) with respect to insurance coverage issues and insurance-related [itigation
including the De Anza litigations. In conjunction with that retention, the Firm requested and the City
provided the following: :

The undersighed agrees to the foregoing and consents to the representation by
Procopio, Cory, Hargreaves & Savitch LLP of the clients listed on Exhibit A hereto and
further consents to the representation by Procoplo, Coty, Hargreaves & Savitch LLP of
its cllents, including, but not limited to, its chatter school clients, in future matters
involving planning, zoning, environmental review/mitigation, development, land use,
code enforcement or CEQA issues, including litigation of such matters, adverse, or
potentially adverse, to the City of San Diego. The undersighed further commits to
cooperate in an effort to provide similar walvers to Procopio, Coty, Hargreaves &
Savitch LLP In other matters under the conditions set out herein.

Correspondence dated May 15, 2013 from C. Mlller to A. Johes.

procopio.com
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An existing client of the Firm, Mind Soccer Group, Inc. (“Mind Soccer”), would like to retain
the Firm in connection with the hegotiation of a lease of an existing sports training facility owned by
the City and located at 4020 Murphy Canyon Road (“4020 Murphy Canyon Lease Negotiations”),
The City and Mind Soccer may be adverse with respect to the 4020 Murphy Canyon Lease
Negotiations '

Obviously, the Firm wishes to continue to reprasent the City's interests in matters unrelated
to the matter in which we are being asked to undertake the representation of Mind Soccer; at the
- same time, we would like to represent Mind Soccer In the matter in which it has requested the Firm's
representation. The matter in which Mind Soccer has requested the Firm's representation is not
directly related to any. work which we have done, or are doing, for the City.

The purpose of this letter is to notify you of the Firm's potential representation of Mind
Soccer with respect to the 4020 Murphy Canyon Lease Negotiations and to request the City's waiver
of the resulting conflict of Interest should the Firm be so retained by Mind Soccer. As attorneys, we -
are governed by spegcific rules relating to our representation of clients when actual or potential
conflicts of Interest exist. In particular, absent the informed written consent of the clients, attorneys
may not simultaneously represent clients whose interests conflict even where one matter is totally
unrelated to the other. In addition, Rule 3-310 of the Rules of Professional Conduct of the State Bar
of California provides, In relevant part, as follows:

“(B)  Amember shall not accept or continue representation of a client without providing
written disclosure to the client where:

(1) The member has a legal, business, financial, professional, or personal relationship with a
party or withess in the same matter; or

(8) The member has or had a I'egal, business, financial, professional, or personal |
refationship with another person or entity the member knows or reasonably should know would be
affected substantially by resolution of the matter; or

(C) A member shall not, without the informed written consent of each client:

(8) Represent a client In a matter and at the same time in a separate matter accept as a
client a person or entity whose interest in the first matter is adverse to the client in the first matter;

, procopio.com
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(E) A member shall not, without the Informed written consent of the client or former
client, accept employment adverse to the client or former client where, by reason of the
representation of the client or former client, the member has obtained confidential information
material to the employment....”

“Informed written consent” means the client’s written agreement to the representation
following written disclosure. “Disclosure” means informing the client of the relevant circumstances
and of the actual and reasonably foreseeable adverse consequences to the client.

If you are agreeable to our representation of Mind Soccer with respect to the 4020 Murphy
Canyon Lease Negotiations, Including any litigation related to the 4020 Murphy Canyon Lease
Negotiations, we ask that you provide us with the City's informed written consent to such
representation by sighing a copy of this letter and retu i
Please be advised that

. procopio.com
DOCS 1.20847-000002/31:11220.41. |

COSDPROD-000578




#Procopio

~ Davld Karlin, Esq.
November 6, 2017
Page 4

Certainly, should you have any questions whatsoever concerning this letter, the consent or
our representation, please discuss them with me before sigriing and returning this letter.

Very truly yours, @
Qc“ia 0. Mtller of Pfocoplo, rgréaves & Savitoh L.LP
WAIVER AND CONSENT

The undersigned agrees to the foregoing and consents to the representation of Mind Soceer
Corporation by Procopio, Coty, Hargreaves & Savitch LLP with respect to the 4020 Murphy Canyon
Lease Negotiations, including any litigation that may arise out of such negotiations, notwithstand'ing
the current representation by Procoplo, Cory, Hargreaves & Savitch LLP of the interests of the
undersigned in matters unrelated to the subject matter of the dispute in which Procopio, Cory,
Hargreaves & Savitch LLP proposes 1o represent Mind Soccer.

Dated:

The Honorable Kevin L. Faulconer

Mayor, City of San Diego

Approved as to Form:

David Karlin, Esq.

Senior Chief Deputy City Attorney, City of San Diego

procopio.com
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SDAT City Atty Production

Srom: Fernandez, Jessie
ant: Friday, December 15, 2017 2:30 PM
(o: Alvarez, David; Batten, Kelly; Bry, Barbara; Bukalova, Dominika; Cate, Chris; Chase, Molly;

Clampett, lan; Counciimember Myrtle Cole; Councilmember Scott Sherman; Fox, Jamie;
Gates, Lara; Gomez, Georgette; Hauser, James; Jackson, Venessa; Joes, Vicky; Kersey,
Mark; Knowles, Travis; Lugo, Brenda; Pepin, Kimberly; Slack, Jimmie; Spillane, Elizabeth;
Tetlow, Barrett; Ward, Christopher; Zapf, Lorie

Cc: Faulconer, Mayor Kevin; Chadwick, Scott; So, Kenneth
Subject: Memo re Waive Atty Conflict of Interest
Attachments: Letter re Req. to Waive Atty Conflict of Interest.pdf; CAO Conflict Analysis Letter.pdf;

Colantuono Request for Conflict Waiver.pdf; Colantuono Letter dated Nov 20.pdf

Good Afternoon,
Please see the attached Memorandum, by DCA Ken So re a Request to Waive Attorney Conflict of Interest,

Thank you.

Jessic ), Fernandoz

Legal Secretary to DCA's Bret Bartolotta, Brant Will, Joan Dawson, Ken So, Sharon Spivak, and Wiliam Gersten
Clty of San Diego / City Aftorney's Office

(619) 633-5874

jdfernandez@sandiego.gov

COSDPROD-000580




Office of
The City Attorney

City of San Diego
MEMORANDUM
DATE: December 15,2017
TO: Honorable Councilmembers
FROM: City Attorney

SUBJECT:  Request to Waive Attorney Conflict of Interest

The enclosed letter dated December 13, 2017, from attorney Michael Colantuono with the law
firm of Colantuono, Highsmith & Whatley, P.C., requests that the City waive an attorney conflict

of interest pursuant to California Rule of Professional Conduct, Rule No. 3-310. Mr.

Colantuono’s letter dated November 20, 2017, along with our Office’s response letter dated
December 8, 2017, set forth the basis for the waiver request. The City Attorney’s Office has
determined that the City Council is the appropriate client to provide the waiver on this matter.

As provided in Council Policy No. 000-34, please notify me in writing within 10 days of the date

of this memo if you request to hear this matter at a City Council meeting, Unless four

Councilmembers request that this matter be heard at City Council, this waiver request will be
provided to the Mayor to consider in consultation with the City Attorney’s Office as provided in

Council Policy No. 000-34.

Sincerely yours,

MARA W. ELLIOTT, City Attorney

Bym

Kenneth R. So
Deputy City Attorney

KRS:jdf
Doc. No.: 1644704
Enclosures
cc:  Honorable Mayor Kevin Faulconer
Scott Chadwick, Chief Operating Officer
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OFFICE OF CIVIL ADVISORY DIVISION

SANNA R, SINGER « 1200 THIRD AVENUE, SUITE 1620
THE CITY ATTORNEY
SAN DIEGO, CALIFORNIA 92101-4178
KEEEEE% fq(?romy CITY OF SAN DIEGO TELEPHONE (619) 236-6220

FAX (619) 236-7215
MARA W. ELLIOTT

CITY ATTORNEY

December 8, 2017

Michael Colantuono, Esq.
Colantuono, Highsmith & Whatley PC
101 West Broadway, Ninth Floor

San Diego, CA 92101

Re: Conflict Analysis involving Colantuono Highsmith & Whatley, PC
Representing Citizens for a Better San Diego

Dear Mr. Colantuono:

Thank you for your email dated November 20, 2017, informing us of your firm’s intent to
represent Citizens for a Better San Diego, a ballot measure committee and unincorporated
association (Committee). According to your letter, the Committee appears to intend to propose
an ordinance via citizen’s initiative to impose a special tax to fund a Convention Center
expansion, road improvements, and homeless initiatives, You ask whether we believe a formal
conflict waiver is necessary.

Based on your letter and our own records, it is our understanding that your firm currently
represents the City of San Diego (City) in two post-redevelopment litigation matters which
appear completely unrelated to your proposed representation of the Committee. If this
information changes or is inaccurate, please let me know as it may affect our analysis of this
situation.

Given that the City is a current client of your firm, the firm owes a duty of undivided loyalty to
the City and may not concurrently represent two clients who have adverse interests, even on
unrelated matters. Western Sugar Coop. v. Archer-Daniels-Midland Co., 98 E. Supp. 3d 1074,
1081-82 (2015). As implicated in Rule of Professional Conduct 3-310, which proscribes the
representation of adverse interests, the duty of loyalty is concerned with the client’s sense of trust
and security, which are features essential to the effective functioning of the fiduciary
relationship. Flatt v. Superior Court, 9 Cal. 4th 275, 282 (1994). The key issue is whether there
are potential or actual adverse interests between the City and the Committee. See Cal. Rule of
Prof. Conduct, Rule 3-310.

An actual conflict of interest exists whenever their common lawyer’s representation of one may
be rendered less effective by reason of representation of the other. In re Jaeger, 213 B.R, 578,

584 (Bkrtey. C.D. Cal. 1997). A potential conflict of interest exists if there is no present actual
conflict of interest, but there is the possibility of actual conflict arising in the future, tesulting

Document Number; 1636532
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Michael Colantuono, Esq. -2~ December 8, 2017

from developments that have not yet occurred or facts that have not yet become known, Zd. If
there is only a remote possibility of conflict, an attorney generally has no obligation to obtain
informed written consent of the affected clients. /d.

Here, it would appear that there is at least a potential conflict of interest. As you are most likely
aware, the Mayor’s Office proposed a similar ballot measure earlier this year, That measure was
on the City Council agenda of June 12, 2017 as Item 600, Ultimately, it was not acted upon by
the City Council and was returned to City staff.

While you may be correct that the City would be supportive of a special tax to fund Convention
Center expansion, road improvements, and homeless initiatives as such a measure is akin to what
the Mayor’s Office had proposed, we believe that there is more than a remote possibility that the
City through a City official could propose a similar, but somewhat different, ballot measure to
impose a special tax. than what the Committee proposes to do, especially given what has
previously occurred.! If this were to take place, the two ballot measures, and thus the positions of
the Committee and the City, would be adverse to each other as the measures could be competing
against each other for voter approval.

Furthermore, there is the possibility that your representation of the Committee could be adverse
to the City because the City Clerk is responsible for determining whether an initiative petition
complies with applicable law, San Diego Municipal Code § 27.1021, While this adverse interest
could conceivably be considered more remote, if for whatever reason, the City Cletk were to
determine that the Committee’s initiative was insufficient, your firm may be called upon by the
Committee to dispute this issue with the City.

As you know, it is the responsibility of the potentially conflicted lawyer and law firm to
determine whether there is a potential or actual adverse interest and what action needs to be
taken by them to comply with all rules and regulations applicable to attorneys in California. See
Rules of Professional Conduct, Rules 1-100, 1-110, and 3-310. Therefore, our opinion on this
matter should not be relied upon to ensure your compliance with applicable ethical rules, With
that said, we believe the more cautious approach is for you to seek a conflict waiver from the
City.

If you determine that you would like to seek a conflict waiver from the City, please inform us in
writing and we will process your request in accordance with City Council Policy 000-34,

! In addition to the Mayor’s prior proposal in June 2017 for a tax increase, there is also another potential proposal
that we are aware of. In the attached memorandum dated November 7, 2017, a City Councilmember requested that
the City Council act to amend the City Charter to mandate growth in Transient Occupancy Tax revenues be
dedicated for the next 20 years to fund homelessness services, shelters and permanent supportive housing solutions,
Given the fact that the exact language of any proposed ballot measure (whether on behalf of the Committee or the
City) has yet to be put together, it is not entirely clear exactly how any such ballot measures would impact each
other, but there exists the potential that they could conflict,
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Michael Colantuono, Esq. -3- December 8, 2017

If you have any questions or would like to discuss further, please feel free to contact me at (619)
533-5814. '

Sincerely yours,

MARA W. ELLIOTT, City Attorney

P
Kenneth R. So
Deputy City Attorney
KRS:jdf
Attachment
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COUNCILMEMBER DAVID ALVAREZ
City of San Diego
Eighth District

MEMORANDUM
DATE: November 7, 2017

TO: Honorable Council President Myrtle Cole ) . Z
FROM: Councilmember David Alvarez A/«J (: i\

SUBJECT: Dedicated Funding Source for Homeless Services

The City of San Diego is in the midst of a terrible homelessness crisls, To date, every proposal brought

—forward; fromrindustrial-tents-to-campgrounds-have-been-targely-ineffectiverIt-is-abundantly-clear-that
the most effective way to address homelessness is to have an ample supply of permanent supportive
housing available for families and indlviduals that are close to or actually experiencing homelessness,
While the lack of'secure funding for services is concerning, it is the lack of funding for housing that is
especially glaring, I am requesting a City Charter amendment mandating that growth in Transient
Ocoupancy Tax revenues be dedicated for the next 20 years to fund homelessness services, shelters, and
permanent supportive housing solutions be placed on the Rules Committee agenda that will discuss 2018
ballot measures.

The City has an obligation to ensure certain levels of public safety and health by not only preventing the
ourrent ctisis from growing, but also by taking meaningful steps to proactively curb the number of
individuals and familles living on the streets, According to the San Disgo Regional Task Force on the
Homeless annual Point~-In-Time Count, the population of homeless individuals has grown throughout
the City, from 5,093 in 2016 10 5,619 in 2017, as well as a 34% increase in chronically homeless in the
City since 2016, Growth of this magnitude heightens the potential for unsanitary conditions and the
spread of infeotious diseases, The Hepatitls A orlsis the City s currently responding to likely could have
been averted if the City had an effectlve permanent suppottive housing program that quickly matched
homeless individuals and families with services and housing in place. Critical services that can help
prevent individuals from experiencing homelessness inolude mental health treatment, health care, drug
and alcohol treatment, education and job training,
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Thank you for your attention to this matter, Your timely response is greatly appreclated. 5
CC:  Honorable City Councilmembers
Honorable City Attorney Mara Elliott l
Andrea Tevlin, Independent Budget Analyst j

i

|

}

i

i

|
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THE CITY OF SAN DIEGO

MEMORANDUM

DATE: November 8, 2017

TO: %ma Berumen omm ttee Consultant
FROM: 1zab2’?1 &g fa and erk

SUBJECT, Ballot Proposals for Committee Review

Attached is a ballot proposal filed in my office pursuant to Council Policy 000-21 for the
submission of ballot proposals to be reviewed by the Committee for possible placement on the

ballot,
Date Filed Topic Proponent
Dedicated Funding Souzxce for Councllmember David
November 8, 2017 I-Iomeless Services Alvaregz

The Clerk’s Office has established January 2, 2018 as the deadline for submittmg such ballot
proposals for the June 5, 2018 ballot, and anticlpates that the Committee will review the
proposals at its January 10, 2018 meeting, Ballot proposals which are referred for 2nd
Committee review and to the full City Council will be listed under Public Notice on the Council
Docket of January 22, 2018, and docketed for consideration between February 12, 2018

through March 6, 2018,

EM/cs

cc;  Frin Demorest, Director of Legislative Affairs
Sharon Spivak, Deputy City Attorney
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| COLANTUONO
790 E. Colorado Boulevard, Suite 850 . Michael G, Colantuono -

ot 218 §42.5700 HIGHSMITH MColauonoehinas
Fax (218) 542-5710 v _
WHATLEY,PC

December 13, 2017

VIA E-MAIL AND U.S. MAIL

Kenneth R. So, Esq.

Deputy City Attorney

City of San Diego

1200 Third Avenue, Suite 1620
San Diego, CA 92101-6220

Re:  Request for Consent to Simultaneous Representation of the City and Yes for
a Better San Diego

" Dear Mr. So:

I reply to your letter of December 8, which I received by email on December 11th, As
you invited, T write to request the City of San Diego’s consent to our representation of Yes for a
Better San Diego, an unincorporated association and ballot measure committee that will soon
propose an initiative ordinance of the City to impose a hotel bed tax to fund a Convention Center
-expansion, homeless services, and road maintenance services.

The measure creates resources for City programs and I believe aligns with the City’s
goals. It is in the City’s interest that it be well drafted and legally defensible. Nor do we represent
your Mayor, City Council or elections official and therefore there is little risk our work will
interfere with our professional judgment in the post-redevelopment and municipal finance -
matters for which the City has retained us.

If you need any additional information to handle this request, piease let me know.

Very truly yours,

ichael G. Colantuono

MGC:mge

SRy
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COLANTUONO -
790 L. Ci)lomdo Boulevard, Suite 850 . Michﬂglo )(}4 3(%0%1;(1}10110
. Pd:;lodiiza(é(l:g 21-5?517-%(1)09 H I G H S M I T H MCol(:muor;o@cil;&;law.us
Fax (218) 542-5710 :
WHATLEY,PC

Qur File No, 10000,0191

November 20, 2017
VIA ELECTRONIC AND U.S. MAIL

Mara W. Elliott, City Attorney
City of San Diego

1200 3rd Avenue, Ste. 1620
San Diego, CA 92101

Re:  Representation of Yes for a Better San Diego
Dear Mara:

As you know, our firm represents the City, along with several other San Diego
County cities, in two post-redevelopment disputes. We have previously assisted the
City in litigation involving assessment revenues. Due to our pre-existing relationships
with the San Diego Tourism Marketing District Corporation, the San Diego LAFCO, the

' San Diego County Water Authority, and other cities in County, we have limited our
relationship with the City to those matters and the City has consented to our doing so.

I write to disclose a further proposed client relationship. Citizens for a Better San
Diego, a ballot measure committee and unincorporated association (“the Committee”),
has asked us to represent it with respect to a proposed initiative ordinance of the City to
impose a special tax to fund a Convention Center expansion, road improvements, and
homeless initiatives. Because we understand the proposal to fund programs and
services the City supports, we see no legal adversity here that would require a formal
written consent of the City to our taking this project on. We have not represented the
City’s election official, who will have ministerial responsibilities for the measure, as-will
the Council. -

If ydu view this differently and believe formal consents are necessary, please let .
me know and I will prepare requests to the City and the Committee.

187358.1
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Mara W. Elliott
November 20, 2017
Page 2

Thank you for your consideration and for the privilege of representing the City.

Very truly yours,
\\
yd
* Michael G. Colantuono

MGC:mgc
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Office of

The City Attorney
City of San Diego
MEMORANDUM
DATE: December 20, 2017
TO: Honorable Mayor Kevin Faulconer

FROM: City Attorney W Q"‘

SUBJECT:  Conflict of Interest Waiver Delegated by City Council

The attached conflict of interest waiver request was delegated to you by the City Council to
consider in consultation with the City Attorney’s Office, as provided in Council Policy No. 000~
34.

Please review the request and advise whether you have any issue you would like to discuss,

Please notify the City Attorney’s Office if you decline to sign the request, othelwme please sign

where indicated on page 5 and return to the City Attorney’s Office.

DJK:am!
Doc, No.: 1651749
Enclosure
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Office of
The City Attorney

City of San Diego ,
MEMORANDUM |
DATE: August 25, 2017
TO: Honorable Councilmembers

FROM:  City Attorney W})M‘IA \{

SUBJECT: Request to Waive Conflict of Interest

The enclosed from Sullivan Hill Levin Rez & Engel, dated June 21, 2017 requests the City waive
an attorney conflict of interest pursuant to California Code of Professional Conduet, Rule 3-310
and states the basis for the waiver request. The City Attorney’s Office has determined that the
City Council is the appropriate client to provide the waiver on this matter.

As provided in Council Policy No. 000-34, please notify David J. Karlin, Senior Deputy
Attorney at the City Attorney’s Office within 10 days of the date of this memo if you request to
hear this matter at a City Council meeting. Unless four Councilmembers request that this matter
be heard at City Council, this waiver request will be provided to the Mayor to consider in
consultation with the City Attorney’s Office as provided in Council Policy No, 000-34,

DJK :aml
Doc. No.: 1567584
Enclosure .
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B0 Wesl C Slrest
15th Flogr

San Disgo, CA 92101
i 8192334100
13 6192314972

Y .
SU"iV&ﬂ Hi". sullivanhiil.com

Subllvan Wi Lewln Rez & Engel
A Professlonal Law Corporation

Tirnothy £, Sarl
sari@mulivaniiib.com
619.496,3278

Rabert I, Alfenby
allenby@sullivanhiit.com
619.695.320%
June 21, 2017

VIA FIRST CLASS U.S. MAIL AND ELECTRONIC MAIL

Mr. Richard Lemmel N David J. Karlin, Esq,
Wermers Multi-Faraily Corporation  Ghief Deputy City Attorney
5120 Shoreham Place, Suite 180 Office of the City Attorney, Civil Litigation Division
San Disgo, Californla 92122 1200 Third Avenue, Suite 1100
richardi@wermerscompanies.com  San.Diego, Califomia 821014100
Telephone (619) 533-5800
DKarlin@sandiego.gov

Re:. ., Clty of San Dlego v, Wermers Multl-Family Corporat/on L
i ,,Debméh Ganley v. C/ly of SafDiego - E g
v R@questzfo 'nfdrmeél ertten Con‘aent to \NaIVe Potentlal Conﬂict» of lnterest‘

-41

Gentlemén‘ = j"f“,' o

'“"7‘)\" . x\lv P R I ..,‘. ,.;:“ '.;'f‘”'" G

We write to obtam the Informed, written oonsent of Wermers Multi- Famﬂy Corporat:on
("Werrers") and The 'City 'of‘San Diego” (fhe elty!) to ol “slmultaneous representation of
Vermers and the City, and thelr walver of any actual or potential conﬂlcts of interest that oould
arise, ftom such simultaneous representation ag defailed below ’3"“"". W

S
i

Wermers and the Clty have bean oltenta ‘of this flrm for many- years

Wermers has asked' us {o replesent it as lnsurance coverage uounsel only in regard to the claim
of the Clty in the above-referenced case (the "Werndars Cage")." We will hot-be fopresenting
Wermers as & party-in the Wermers Case’dnd we will not be ditectly adverss to the City in the
Wermers Case. Out role will bé more limited:- to communicate: with ona or more of Wermers
Insurérs abolt coverage lssués atlsing-out of the'Werriers Caseé.

We are currently fepresenting the City In fitigation known as Ganley v, The City of San Diego:
San Diego Superior Gourt Case No. 37-2016-00000261-CU-OE-CTL. (the "Ganley Case"). The
Ganley. Casé rélates fo dlidged discrimination: ‘arlsing -out” of survivor benefits In the City's
defined-beneflt pension plan. We have prevlously represented theé- Clty in other htigatlon
predicated on clavms |demxoal to tho,m alloged In tha Ganley Ca&e n

We belleve we can repreaent V\/ermets In connectlon wlth th@ in ulance coveraga Ia&u@s
related t0°the Wermers Case while simultansously representing the Cily in connection with the
Ganley Case without comprising our duties of loyalty, competence, zealous advocacy, and
confld enﬂallty to: Wermar and‘the City Howevar becatise Wé Wolild s repiéséiiting both the
Cty and Wermens whlle\ they we:e adverse to one another n the Wermetrs Case, there may be

388318-v1 San Dlego » Las Yagas
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Richard Lemmel - Wermers Multi-Family Corporation
David J. Karlin ~ Cly of San Dlego

June 21, 2017

Page 2

actual or potentlal conflicts of interest that could arlse. We are athically required to advise you
of the relevant clroumstances and the reasonably foreseeable adverse consedquences and to
obtain your Informed written consent to our simultaneous representation of Wermers and the
City.

This situation is governed by California Rule of Professional Conduct 3-310 (Avolding the
Representation of Adverse Interests), which provides, in pertinent part, that a member shall not,
without the infarmed written consent of each cllent;

accept representation of more than one client in a matter In which the
interests of the clients potentially conflict. . . .

dgccept or continue representation of more than one client in a matter in which
the interests of the clients actually conflict. . . .

represent a client In a matter and at the same time In a separate matter accept
as a cllent a parson or entity whose interest in the first matter is adverse to the
client in the flrst matter . . . [or]

accept employment adverse to the client or former client where, by reason of
. the representation of the client or former client, the member has obtalned
. ponfidential information material to the employment.

Cal. Roof Prof'l Cond. 3-310(C)(1), (C)(2), C(3) & (E).

Potentlal conflicts could arlse from our representation of Wermers and the City, For example, in
the course of representing each of Wermers and the City, we possess, and there is a risk that
we might disclose or use Wermers' or City's confldential information ih a manner that could he
detrimental to the other, despite our duties of confidentiality. From the City's perspective, we,
as coverage counsel for Wermers, could advocate for the insurer's settlement of the City's claim
or we could advocate for not settling and vigorously defending the City's claim. Settling might
be helpful to the City but not settling and vigorously defending might result In protracted litigation
and added expenses to the City, From Wermers' perspective, Wermers may believe we would
be lass vigorous In pursulng its Interest because of our divided loyalties and a perceived desire
to achieve a good result for the Clty, including at the expense of Wermers.

In order to protect your interests and comply with California Rule of Professional Conduct 3-310,
we intend to represent Wermers and the City under the following conditions:

1, We will not disclose to Wermers or the City any confidentlal information of the
other. :

2. Anything we learn from Wermers or the City that is not learned in confidence and
that we believe the other needs to know in connection with our representation, we will tell the

other. But if we learmn something from Wermers or the City that we do not belleve is pertinent to
our representation of the other or that the other does not need to know, we will not tell the other.

388318-v1
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Richard Lemmel — Wermers Multi-Family Corporation
David J. Karlin - City of San Diego

June 21, 2017

Page 3

3. The attorneys and staff who work on the Wermers Case will be different than the
attorneys and staff who work on the Ganley Case on behalf of the City. If elther or both clients
$0 request, we will install & formal ethical wall preventing the attorneys and staff working on the
matter from accessing the files and communlicating with one another regarding the respective
matters.

4, Wermers and the City must both agree that we will have no duty to disclose or
use any confidential information of one cllent for the benefit or detriment of the other. For
example, iIf we learned from Wermers confidential information regarding coverage issues that
could benefit the City, we would not disclose it to the City; the City could not ask us to disclose
it: and we would not be in breach of our duties of loyalty, candor, or zealous advocacy to the
Gity by not disclosing it. Conversely, if we learn information from the City, e.g. gbout the Qity's
general attitude towards settlement and recovering insurance, during the course of the Ganley
Case, we Wil not disclose it to Wermers, Similarly, Wermers cannot ask us to use our
relationships with City personnel, and the City cannot ask us to use our relationships with
Wermiers personnel, to influence or obtain an advantage In settlement discussions in either the
Wermers Case or the Ganley Case,

5, [n rapresenting either of you In other unrelated matters, we will not take any
action adverse or detrimental to the other,

i 8, Neither of you will seek our advice in the other's matter and each of you will he
screeiad from access to the othar's confidential information and files.

If there are any other conditions that you would like us to consider, please let us know,

We have fried to identify the potential conflicts and reasonably foreseeable adverse
consequences that could arise from our simultaneous representation of each of you in the
matters described, but there may be others. In part for this reason, we encourage you each to
consult with independent counsel of your cholce regarding this letter before signing the walver
and consent which follows. Independent counsel may identify other potential conflicts and
reasonably foreseeable adverse consequences that we have not identified.

If you consant to our representation and acknowledge our abillty to represent each of you under
the clrcumstances and the conditions described above, please sign a duplicate of the walver
and consent which follows arid return it to us, Please keep a duplicate for your records.

111

111

/11

111

1!

11

388318-vi
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Richard Lemmel - Wermers Multi-Family Corporation
David J. Karlin — City of San Diego

June 21, 2017

Page 4

Thank you for giving this matter your attention. If you have any quastions or comments, please
do not hesitate to contact sither of us.

Very truly yours,

SULLIVAN HILL LEWIN REZ & ENOFL
A Professional Law Corporation

Tlmothy (C F“'xrl

Y A ////

Robart P. Allenby - e
JRE/ddy

388318-v1
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Richard Lemmel ~ Wermers Multi-Family Corporation
David J. Karlin — City of San Diego

June 21, 2017

Page 5

 WAIVER AND CONSENT

The undersigned hereby agree as follows:

1, Sullivan Hill Lewin Rez & Engel (*Sullivan Hill") has Informed us in writing of the relevant
clircumstances and of the actual and reasonably foreseeable adverse consequences
arising from its representation of each of us as described in the above letter,

2., We have been given an opportunity to consult with independent counsel of our own
choosing regarding the above letter and the wisdom and effect of executing this waiver
and consent.

3, We walve the potential conflicts of interest and consent to Sullivan Hill's representation
of each of us under the cnrcumstanoes and subject to the conditions outlined Inh the
above |etter,

WERMERS MULT{-FAMILY CORPORATION

M MA , | (2% 2017

Richard Letnmel
its: Chief Financial Officer

THE CITY OF S8AN DIEGO

By: , 2017
its

388318-v1
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SDAT City Atty Production

From: Smith, Kevin

Sent: Friday, December 22, 2017 11:19 AM

To: So, Kenneth

Cc: Fernandez, Jessie; Elliott, Mara; Knowles, Travis

Subject: FW: Memo re Waive Atty Conflict of Interest

Attachments: Letter re Req. to Waive Atty Conflict of Interest.pdf; CAO Conflict Analysis Letter.pdf; Colantuono

Request for Conflict Waiver.pdf; Colantuono Letter dated Nov 20.pdf

Ken,

Per the instructions in the attached memo, Councilmember Alvarez would like to formally request that this conflict of
interest waiver be heard and voted on by the full City Council. This email represents this request in writing to your office.

Kevin C. Smith

Chief of Policy,

Environment Committee Consultant
Office of Councilmember David Alvarez
202 C St. MS 10A

San Diego, CA 92101

Phone: (619) 533-3924

Disclosure: This email is public information. Correspondence to and from this email is recorded and may be viewed by
third parties and the public upon request.

From: Fernandez, Jessie

Sent: Friday, December 15, 2017 2:30 PM

To: Alvarez, David <DAAlvarez@sandiego.gov>; Batten, Kelly <KMBatten@sandiego.gov>; Bry, Barbara
<BryBA@sandiego.gov>; Bukalova, Dominika <DBukalova@sandiego.gov>; Cate, Chris <CJCate@sandiego.gov>; Chase,
Molly <MBChase@sandiego.gov>; Clampett, lan <IClampett@sandiego.gov>; Councilmember Myrtle Cole
<MpyrtleCole@sandiego.gov>; Councilmember Scott Sherman <ScottSherman@sandiego.gov>; Fox, Jamie
<JFox@sandiego.gov>; Gates, Lara <LGates@sandiego.gov>; Gomez, Georgette <GomezG@sandiego.gov>; Hauser,
James <JHauser@sandiego.gov>; Jackson, Venessa <VJackson@sandiego.gov>; Joes, Vicky <VCloes@sandiego.gov>;
Kersey, Mark <MKersey@sandiego.gov>; Knowles, Travis <KnowlesT@sandiego.gov>; Lugo, Brenda
<BLugo@sandiego.gov>; Pepin, Kimberly <KPepin@sandiego.gov>; Slack, Jimmie <JSlack@sandiego.gov>; Spillane,
Elizabeth <ESpillane@sandiego.gov>; Tetlow, Barrett <BTetlow@sandiego.gov>; Ward, Christopher
<CMWard@sandiego.gov>; Zapf, Lorie <LZapf@sandiego.gov>

Cc: Mayor Kevin Faulconer <KevinFaulconer@sandiego.gov>; Chadwick, Scott <SChadwick@sandiego.gov>; So, Kenneth
<KSo@sandiego.gov>

Subject: Memo re Waive Atty Conflict of Interest

Good Afternoon,
Please see the attached Memorandum, by DCA Ken So re a Request to Waive Attorney Conflict of Interest.

Thank you.
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Jessie [, Fernandez

Legal Secretary to DCA's Bret Bartolotta, Brant Will, Joan Dawson, Ken So, Sharon Spivak, and William Gersten
City of San Diego / City Attorney’s Office

(619) 533-5874

jdfernandez@sandiego.gov
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Office of

The City Attorney
City of San Diego
MEMORANDUM

DATE: December 15,2017

TO: Honorable Councilmembers

FROM: City Attorney

SUBJECT: Request to Waive Attorney Conflict of Interest

The enclosed letter dated December 13, 2017, from attorney Michael Colantuono with the law
firm of Colantuono, Highsmith & Whatley, P.C., requests that the City waive an attorney conflict
of interest pursuant to California Rule of Professional Conduct, Rule No. 3-310. Mr.
Colantuono’s letter dated November 20, 2017, along with our Office’s response letter dated
December 8, 2017, set forth the basis for the waiver request. The City Attorney’s Office has
determined that the City Council is the appropriate client to provide the waiver on this matter.

As provided in Council Policy No. 000-34, please notify me in writing within 10 days of the date
of this memo if you request to hear this matter at a City Council meeting. Unless four
Councilmembers request that this matter be heard at City Council, this waiver request will be
provided to the Mayor to consider in consultation with the City Attorney’s Office as provided in
Council Policy No. 000-34.

Sincerely yours,

MARA W. ELLIOTT, City Attorney

By
Kenneth R. So
Deputy City Attorney
KRS:jdf
Doc. No.: 1644704
Enclosures
cc: Honorable Mayor Kevin Faulconer

Scott Chadwick, Chief Operating Officer
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OFFICE OF CIVIL ADVISORY DIVISION

SANNA R. SINGER 1200 THIRD AVENUE, SUITE 1620
ASSISTANT CITY ATTORNEY THE CITY ATTORNEY
SAN DIEGO, CALIFORNIA 92101-4178
KE%E‘&& Egomy CITY OF SAN DIEGO TELEPHONE (619) 236-6220

FAX (619) 236-7215
MARA W. ELLIOTT

CITY ATTORNEY

December 8, 2017

Michael Colantuono, Esq.
Colantuono, Highsmith & Whatley PC
101 West Broadway, Ninth Floor

San Diego, CA 92101

Re: Conflict Analysis involving Colantuono Highsmith & Whatley, PC
Representing Citizens for a Better San Diego

Dear Mr. Colantuono:

Thank you for your email dated November 20, 2017, informing us of your firm’s intent to
represent Citizens for a Better San Diego, a ballot measure committee and unincorporated
association (Committee). According to your letter, the Committee appears to intend to propose
an ordinance via citizen’s initiative to impose a special tax to fund a Convention Center
expansion, road improvements, and homeless initiatives. You ask whether we believe a formal
conflict waiver is necessary.

Based on your letter and our own records, it is our understanding that your firm currently
represents the City of San Diego (City) in two post-redevelopment litigation matters which
appear completely unrelated to your proposed representation of the Committee. If this
information changes or is inaccurate, please let me know as it may affect our analysis of this
situation.

Given that the City is a current client of your firm, the firm owes a duty of undivided loyalty to
the City and may not concurrently represent two clients who have adverse interests, even on
unrelated matters. Western Sugar Coop. v. Archer-Daniels-Midland Co., 98 F. Supp. 3d 1074,
1081-82 (2015). As implicated in Rule of Professional Conduct 3-310, which proscribes the
representation of adverse interests, the duty of loyalty is concerned with the client’s sense of trust
and security, which are features essential to the effective functioning of the fiduciary
relationship. Flatt v. Superior Court, 9 Cal. 4th 275, 282 (1994). The key issue is whether there
are potential or actual adverse interests between the City and the Committee. See Cal. Rule of
Prof. Conduct, Rule 3-310.

An actual conflict of interest exists whenever their common lawyer’s representation of one may
be rendered less effective by reason of representation of the other. In re Jaeger, 213 B.R. 578,
584 (Bkrtcy. C.D. Cal. 1997). A potential conflict of interest exists if there is no present actual
conflict of interest, but there is the possibility of actual conflict arising in the future, resulting

Document Number: 1636532
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Michael Colantuono, Esq. -2- December 8, 2017

from developments that have not yet occurred or facts that have not yet become known. Id. If
there is only a remote possibility of conflict, an attorney generally has no obligation to obtain
informed written consent of the affected clients. /d.

Here, it would appear that there is at least a potential conflict of interest. As you are most likely
aware, the Mayor’s Office proposed a similar ballot measure earlier this year. That measure was
on the City Council agenda of June 12, 2017 as Item 600. Ultimately, it was not acted upon by
the City Council and was returned to City staff.

While you may be correct that the City would be supportive of a special tax to fund Convention
Center expansion, road improvements, and homeless initiatives as such a measure is akin to what
the Mayor’s Office had proposed, we believe that there is more than a remote possibility that the
City through a City official could propose a similar, but somewhat different, ballot measure to
impose a special tax than what the Committee proposes to do, especially given what has
previously occurred.! If this were to take place, the two ballot measures, and thus the positions of
the Committee and the City, would be adverse to each other as the measures could be competing
against each other for voter approval.

Furthermore, there is the possibility that your representation of the Committee could be adverse
to the City because the City Clerk is responsible for determining whether an initiative petition
complies with applicable law. San Diego Municipal Code § 27.1021. While this adverse interest
could conceivably be considered more remote, if for whatever reason, the City Clerk were to
determine that the Committee’s initiative was insufficient, your firm may be called upon by the
Committee to dispute this issue with the City.

As you know, it is the responsibility of the potentially conflicted lawyer and law firm to
determine whether there is a potential or actual adverse interest and what action needs to be
taken by them to comply with all rules and regulations applicable to attorneys in California. See
Rules of Professional Conduct, Rules 1-100, 1-110, and 3-310. Therefore, our opinion on this
matter should not be relied upon to ensure your compliance with applicable ethical rules. With
that said, we believe the more cautious approach is for you to seek a conflict waiver from the
City.

If you determine that you would like to seek a conflict waiver from the City, please inform us in
writing and we will process your request in accordance with City Council Policy 000-34.

! Tn addition to the Mayor’s prior proposal in June 2017 for a tax increase, there is also another potential proposal
that we are aware of, In the attached memorandum dated November 7, 2017, a City Councilmember requested that
the City Council act to amend the City Charter to mandate growth in Transient Occupancy Tax revenues be
dedicated for the next 20 years to fund homelessness services, shelters and permanent supportive housing solutions.
Given the fact that the exact language of any proposed ballot measure (whether on behalf of the Committee or the
City) has yet to be put together, it is not entirely clear exactly how any such ballot measures would impact each
other, but there exists the potential that they could conflict.

COSDPROD-000602



Michael Colantuono, Esq. -3- December &, 2017

If you have any questions or would like to discuss further, please feel free to contact me at (619)
533-5814. ‘

Sincerely yours,

MARA W. ELLIOTT, City Attorney

ByMZT

Kenneth R. So
Deputy City Attorney
KRS:jdf
Attachment
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COUNCILMEMBER DAVID ALVAREZ
City of San Diego
Eighth District

MEMORANDUM
DATE: November 7,2017

TO: Honorable Council President Myrtle Cole ™ Q Z
FROM: Councilmember David Alvarez DJ

SUBJECT: Dedicated Funding Source for Homeless Services

The City of San Diego is in the midst of a terrible homelessness crisis. To date, every proposal brought

forward, from-industrial-tents-tocampgrounds-have beenlargely-ineffective, It is-abundantly-clear that
the most effective way to address homelessness is to have an ample supply of permanent supportive
housing available for families and individuals that are close to or actually experiencing homelessness.
While the lack of secure funding for services is concerning, it is the lack of funding for housing that is
especially glaring. I am requesting a City Charter amendment mandating that growth in Transient
Occupancy Tax revenues be dedicated for the next 20 years to fund homelessness services, shelters, and
permanent supportive housing solutions be placed on the Rules Committee agenda that will discuss 2018
ballot measures.

The City has an obligation to ensure certain levels of public safety and health by not only preventing the
current crisis from growing, but also by taking meaningful steps to proactively curb the number of
individuals and families living on the streets, According to the San Diego Regional Task Force on the
Homeless annual Point-In-Time Count, the population of homeless individuals has grown throughout
the City, from 5,093 in 2016 to 5,619 in 2017, as well as a 34% increase in chronically homeless in the
City since 2016. Growth of this magnitude heightens the potential for unsanitary conditions and the
spread of infectious diseases, The Hepatitis A crisis the City is currently responding to likely could have
been averted if the City had an effective permanent supportive housing program that quickly matched
homeless individuals and families with services and housing in place. Critical services that can help
prevent individuals from experiencing homelessness include mental health treatment, health care, drug
and alcohol treatment, education and job training,

I
i
}
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Thank you for your attention to this matter. Your timely response is greatly appreciated.

CC: Honorable City Councilmembers
Honorable City Attorney Mara Elliott
Andrea Tevlin, Independent Budget Analyst

|
1
i
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THE CITY OF SAN DIEGO

MEMORANDUM

DATE: November 8, 2017

TO: %ma Bekw R ommittee Consultant
C\et
FROM: 1zab2’¥1 aland, CityClerk )

SUBJECT: Ballot Proposals for Committee Review

Attached is a ballot proposal filed in my office pursuant to Council Policy 000-21 for the
submission of ballot proposals to be reviewed by the Committee for possible placement on the
ballot,

Date Filed Topic ' Proponent
Dedicated Funding Source for Councilmember David
November 8, 2017 I-Iomeless Serv1ces Alvarez

The Clerk’s Office has established January 2, 2018 as the deadhne for submlttmg such ballot
proposals for the June 5, 2018 ballot, and antlcipates that the Committee will review the
proposals at its January 10, 2018 meeting. Ballot proposals which are referred for 2nd
Committee review and to the full City Council will be listed under Public Notice on the Council
Docket of January 22, 2018, and docketed for consideration between February 12, 2018
through March 6, 2018,

EM/cs

cc:  Erin Demorest, Director of Legislative Affairs
Sharon Spivak, Deputy City Attorney
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COLANTUONO

790 E. Colorado Boulevard, Suite 850 y Michael G. Colantuono

a5z ,CA 9 -2109 s - (530) 432-7359
Pq‘i;c(:liil(:a(ﬂé&) 5tllé?517%0 H I G H S M I T H MCoI:ntuouo@Zhwlaw.us
Fax (213) 542-5710
WHATLEY,PC

December 13, 2017

VIA E-MAIL AND U.S. MAIL

Kenneth R. So, Esq.

Deputy City Attorney

City of San Diego

1200 Third Avenue, Suite 1620
San Diego, CA 92101-6220

Re:  Request for Consent to Simultaneous Representation of the City and Yes for
a Better San Diego

" Dear Mr. So:

[ reply to your letter of December 8, which I received by email on December 11th. As
you invited, I write to request the City of San Diego’s consent to our representation of Yes for a
Better San Diego, an unincorporated association and ballot measure committee that will soon
propose an initiative ordinance of the City to impose a hotel bed tax to fund a Convention Center
expansion, homeless services, and road maintenance services.

The measure creates resources for City programs and I believe aligns with the City’s
goals. It is in the City’s interest that it be well drafted and legally defensible. Nor do we represent
your Mayor, City Council or elections official and therefore there is little risk our work will
interfere with our professional judgment in the post-redevelopment and municipal finance
matters for which the City has retained us.

If you need any additional information to handle this request, please let me know.

Very truly yours,

ichael G. Colantuono

MGC:mge
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COLANTUONO

790 E. Colorado Boulevard, Suite 850 Michael G. Colantuone

454 . - [ (53 2-7359
. Pl;/l:)ii::la(ﬂ(fg gi;?;ﬂg)g)og H I G H S M I T H MCol;:Ilt()ll)oiL]i@cllwlaw.us
Fax (213) 542-5710
WHATLEY,PC

Our File No. 10000.0191

November 20, 2017
VIA ELECTRONIC AND U.S. MAIL

Mara W. Elliott, City Attorney
City of San Diego

1200 3rd Avenue, Ste. 1620
San Diego, CA 92101

Re: Representation of Yes for a Better San Diego
Dear Mara:

As you know, our firm represents the City, along with several other San Diego
County cities, in two post-redevelopment disputes. We have previously assisted the
City in litigation involving assessment revenues. Due to our pre-existing relationships
with the San Diego Tourism Marketing District Corporation, the San Diego LAFCO, the
San Diego County Water Authority, and other cities in County, we have limited our
relationship with the City to those matters and the City has consented to our doing so.

I write to disclose a further proposed client relationship. Citizens for a Better San
Diego, a ballot measure committee and unincorporated association (“the Committee”),
has asked us to represent it with respect to a proposed initiative ordinance of the City to
impose a special tax to fund a Convention Center expansion, road improvements, and
homeless initiatives. Because we understand the proposal to fund programs and
services the City supports, we see no legal adversity here that would require a formal
written consent of the City to our taking this project on. We have not represented the
City’s election official, who will have ministerial responsibilities for the measure, as-will
the Council. :

If you view this differently and believe formal consents are necessary, please let -
me know and I will prepare requests to the City and the Committee.

187358.1

COSDPROD-000608




Mara W. Elliott
November 20, 2017
Page 2

Thank you for your consideration and for the privilege of representing the City.

Very truly yours,

~

Michael G. Colantuono

MGC:mgc
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COLANTUONO

790 E. Colorado Boulevard, Suite 850 Michael G. Colantuone

454 . - [ (53 2-7359
. Pl;/l:)ii::la(ﬂ(fg gi;?;ﬂg)g)og H I G H S M I T H MCol;:Ilt()ll)oiL]i@cllwlaw.us
Fax (213) 542-5710
WHATLEY,PC

Our File No. 10000.0191

November 20, 2017
VIA ELECTRONIC AND U.S. MAIL

Mara W. Elliott, City Attorney
City of San Diego

1200 3rd Avenue, Ste. 1620
San Diego, CA 92101

Re: Representation of Yes for a Better San Diego
Dear Mara:

As you know, our firm represents the City, along with several other San Diego
County cities, in two post-redevelopment disputes. We have previously assisted the
City in litigation involving assessment revenues. Due to our pre-existing relationships
with the San Diego Tourism Marketing District Corporation, the San Diego LAFCO, the
San Diego County Water Authority, and other cities in County, we have limited our
relationship with the City to those matters and the City has consented to our doing so.

I write to disclose a further proposed client relationship. Citizens for a Better San
Diego, a ballot measure committee and unincorporated association (“the Committee”),
has asked us to represent it with respect to a proposed initiative ordinance of the City to
impose a special tax to fund a Convention Center expansion, road improvements, and
homeless initiatives. Because we understand the proposal to fund programs and
services the City supports, we see no legal adversity here that would require a formal
written consent of the City to our taking this project on. We have not represented the
City’s election official, who will have ministerial responsibilities for the measure, as-will
the Council. :

If you view this differently and believe formal consents are necessary, please let -
me know and I will prepare requests to the City and the Committee.

187358.1
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Mara W. Elliott
November 20, 2017
Page 2

Thank you for your consideration and for the privilege of representing the City.

Very truly yours,

~

Michael G. Colantuono

MGC:mgc
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COLANTUONO

790 E. Colorado Boulevard, Suite 850 y Michael G. Colantuono

a5z ,CA 9 -2109 s - (530) 432-7359
Pq‘i;c(:liil(:a(ﬂé&) 5tllé?517%0 H I G H S M I T H MCoI:ntuouo@Zhwlaw.us
Fax (213) 542-5710
WHATLEY,PC

December 13, 2017

VIA E-MAIL AND U.S. MAIL

Kenneth R. So, Esq.

Deputy City Attorney

City of San Diego

1200 Third Avenue, Suite 1620
San Diego, CA 92101-6220

Re:  Request for Consent to Simultaneous Representation of the City and Yes for
a Better San Diego

" Dear Mr. So:

[ reply to your letter of December 8, which I received by email on December 11th. As
you invited, I write to request the City of San Diego’s consent to our representation of Yes for a
Better San Diego, an unincorporated association and ballot measure committee that will soon
propose an initiative ordinance of the City to impose a hotel bed tax to fund a Convention Center
expansion, homeless services, and road maintenance services.

The measure creates resources for City programs and I believe aligns with the City’s
goals. It is in the City’s interest that it be well drafted and legally defensible. Nor do we represent
your Mayor, City Council or elections official and therefore there is little risk our work will
interfere with our professional judgment in the post-redevelopment and municipal finance
matters for which the City has retained us.

If you need any additional information to handle this request, please let me know.

Very truly yours,

ichael G. Colantuono

MGC:mge
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From: Lonergan, Anna

Sent: Thursday, December 14, 2017 1:26 PM
To: Hoy, Cheri <CHoy@sandiego.gov>
Subject: RE: Soccer City - Conflict of Interest

Hi Cheri,

Appreciate the response.

Thanks, Anna

From: Hoy, Cheri

Sent: Thursday, December 14, 2017 1:23 PM

To: Lonergan, Anna <AlLonergan@sandiego.gov>
Subject: RE: Soccer City - Conflict of Interest

Hello Anna,
Thank you, I will check into this and someone from our office will get back to you.

Kind Regards,
Cheri

Cheri Hoy
Executive Assistant to the Mayor

SAN DIEGO)

Mayor Kevin L. Faulconer
T 619-236-7776

www.sandiego.gov/mayor

DISCLOSURE:
This email is public information. Correspondence to and from this email address is recorded and may be viewed by third parties and the public
upon request.

From: Lonergan, Anna
Sent: Thursday, December 14, 2017 10:22 AM
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To: Hoy, Cheri <CHoy@sandiego.gov>
Subject: Soccer City - Conflict of Interest

Hi Cheri,

We sent the attached memo to the Mayor on November 16t last. Can you provide me with an update please?

AN

Anna Lonergan

Principal Legal Secretary
Office of the City Attorney
1200 Third Avenue, Suite 1100
San Diego, CA 92101

Tel: 619-533-5838

Fax: 619-533-5856

CONPIDENTIAL COMMUNICATION

This electronic mail message and any atbachments are intended only for the use of the addresses(s) named above and may contain
information that is privileged, confidential and exempt from disclogure under applicable law. If you are not an intended recipient, or the
employee or agent responsible for delivering this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you received this e-mail message in error, please immediately
notify the sender by replying to this message or by telephone. Thank you.
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' Kimbarly 8. Oberrecht
Cheryl A« Kirkpatrick
Richard H. Martha
Erin B, Schroeder
Michael 1D, Marchesini
Fang-Chung Li

ASSOCIATES

Karen L. Bilotti
Erie M, Leenarts
Sharla N, Hilburn
Courmey 5. Becker
Peter C.L. Chen
Michael 8, Ayers
Nathaniel J. Michels
Edward M. Chavez
Jonathan M. Berger
Danielle C. Hicks
Whitney J. Betts
Dawn C. Nelms
Alice 8. Li

Carolyn A. Mush
Heidi K, Williams
Carey ], Eshelman
Elise M, Czelusniak
Kimberly L. Marcus
Danielle K, Lesure-Sopheak

KIRKPATRICK & MARTHA
ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION
225 BROADWAY, SUITE 2200
SAN DIEGO, CALIFORNIA 92101
TELEPHONE (619) 232-1183
FACSIMILE (619) 696-5719

June 6,2018

w00 LWELEIN QIRELT
RIVERSIDE, CALIFORNIA 92301

ORANGE COINTY QFFICE

2 PARK PLAZA, SUTTE 440
IRVINE, CALIRORNIA 92614
TRLEPHONE (949) 251-5100
FACSIMILE (949) 251-5104

NORTHERN CALIFORNIA QFFICE
080 NINTH STREET, 16™ RLOOR
SACRAMENTO, CALIPORNIA 95814
TELEPHONE (916) 448-9950
FACSIMILE (016) 449-5507

PARALRGALS
Ting Hill
Adrian Ziegler
Elvia Ramos
Kathryn Figl
Jordan Melavar
Arnturo Suarez

VIA FACSIMILE & U8, MATL

Kelly McGeehan, Esq.

Deputy City Attorney

Office of the San Diego City Attorney
1200 Third Avenue, Suite 1100

San Diego, CA 92101
Fax: (619) 533-5856

Re:

Dear Ms, McGeehan;

Cindy Gates, et al, vs, Aaron Blakely, et al,
Qur Clients

Date of Loss December 30, 2017
Jurisdiction San Diego County Superior Court
Court Case No.: 37-2018-00017261-CU-PO-CTL

Aaron Blakely and Lynda Crawford

This wrongful death lawsuit involves an automobile vs. motoreycle accident that occurred
at or near the intersection of 19" and Broadway in downtown San Diego on December 30, 2017 at
approximately 1120 p.m. It is alleged that Decedent Adam Carmeli, who was driving his 2012
Ducati Streetfighter motorcycle, was struck by a vehicle driven by our client, Aaron Blakely, and
subsequently died from his injuries. We also represent Lynda Crawford, who was the registered
owner of the vehicle driven by Blakely, It is further alleged by the Plaintiffs that there are various
dangerous conditions relating to road construction and design that may have cantributed to the
aceident. Therefore, the City of San Diego is also named as a Defendant in this matter.
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et Cindy Gates, et al. vs, Aaron Blakely, et al.
June 6, 2018

Page 2

POTENTIAL PRESENT CONFLICT

Liberty Mutual, who is providing a defense to Aaron Blakely and Lynda Crawford pursuant
to an insurance policy, have requested that we handle the matter and defend Rlakely and Crawford,
The City of San Diego is also a Defendant, We would therefore be adverse to the City of San Diego,
whorn we have represented in prior matters, At the time of the accident, Aaron Blakely was driving
in the course of his employment for Coca-Cola. Coca-Cola is not yet a named party to the action,
although it is anticipated they will be shortly. Coca-Cola has therefore retained its own attorneys and
it is unknown whether Coca-Cola will tender its defense to Liberty Mutual once they are brought into
the case.

FRIOR REPRESENTATION OF THE CITY

Our office has previously represented the City of San Diego in prior matters where the City_

has been indemnified through various insurance policies. Below please find a list of prior litigated

matters wherein our office represented the City of San Diego. These matters have all resolved and
are dismissed.

1. Peter Bridge vs. The City of San Diego, San Diego Superior Court, Case No. 37-2014-
00027279CU-PO-CTL. This is a case in which Plaintiff allegedly slipped and fractured his
ankle while crossing a cement spillway in the middle of a walking trail in Tierrasanta,
Plaintiff’s theory was that the City of San Diego is liable because Treebeard Landscape, Inc.,
who had a maintenance contract with the City, used an inappropriate paint to paint over
graffiti on the spillway, which made the spillway slippery, Treebeard Landscape’s insurance
carrier picked up the defense of the City under Treebeard’s policy, The City signed a conflict
waiver allowing us to represent it since our firm had previously been adverse to the City in
other matters, This matter settled and the City was dismissed in 2016.

2, Gaither Allen Rosser, IV vs. Santaluz Maintenance Association, et al., San Diego Superior
Court, Case No. 37-2014-00021566-CU-PO-CTL. This iz a case where Plaintiff was
involved in a motor vehicle collision at an intersection, wherein the driver of the vehicle that
hit Plaintiff ran a red light. Plaintiff claimed that vegetation on one corer of the intersection
interfered with his and the other driver’s sightline and created a dangerous condition.
Plaintiff claimed that the vegetation was on land owned and/or controlled by the City of San
Diego. The City was defended and indemnified under an insurance policy held by Treebeard
Landscape, who had a maintenance contract with the City, The City signed a conflict waiver
allowing us to represent it since our firm had previously been adverse to the City in other
matters., This marter settled and the City was dismissed in 2016,
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Re:  Cindy Gates. et al. vs. Aaron Blakely, et al.

June 6,2018
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3. Claire Rowland vs. City of San Diego, San Diego Superior Court, Case No. 37-2015-
00000690-CU-PO-CTL. This is a case wherein Plaintiff, a minor, allegedly had her leg
severely lacerated by a wrought iron sprinkler head support while walking along a City-
owned and maintained area between condominium residences and a hillside, The City was
defended and indemnified under an insurance policy held by Landscapes USA, Inc., the
landscape contractor who served the subject area. The City signed a conflict walver allowing
us to represent it since our firm had previously been adverse to the City in other matters, This
matter settled and the City was dismissed in 2016, '

CURRENT REPRESENTATION OF THE CITY
We do not currently represent the City of San Diego in any pending matters.

HOW WE WILL GUARD AGAINST CONFLICT

Asmentioned previously, we do not currently represent the City of San Diego in any pending
matters and therefore do not have any current active cases that pose a conflict. \We did previously
represent the City of 8an Diego as discussed above and will keep any and all information about the
City learned in those cases kept separately and confidentially and will not use any information
learned from those cases.

We are enclosing a Conflict Waiver for the City’s consideration and signature, If the City
approves, please retum the signed document to us as soon as possible. Aaron Blakely and Lynda
Crawford’s response to the Complaint is due to be filed with Court by June 18, 2018,
Therefore, we would appreciate an expedited decision from the City.

Thank you for your assistance.

KSO:njr
Enclosure
QNCLIEN TEWasalie\City Anomey.61 wpd
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WAIVER OF CONFLICT OF INTEREST

This agreement will be referred to as the “Waiver”. The City of San Diego (“hereinafter
“City”") understands that Horton, Oberrecht, Kirkpatrick & Martha (hereinafter “the Horton Firm”)
has been retained to represent the interests of The City of San Diego in a current litigation entitled
Claire Rowland, et al. vs. City of San Diego, San Diego Superior Court, Case No. 37-2015-
00000690-CU-PO-CTL.

The City understands and has been informed that a conflict of interest exists because Partner
Kimberly S. Oberrecht of the Horton Firm also represents a party adverse to The City of San Diego
in a current case entitled Holly Jean Richardson vs. The City of San Diego. San Diego Superior
Court, Case No. 37-2014-00043147-CU-PO-CTL.

The Horton Firm represents the interests of the City in two other current litigations, entitled
Peter Bridee vs, The City of San Diego, San Diego Superior Court, Case No. 37-2014-00027279-
CU-PO-CTL and Gaither Allen Rosser, [V vs. Santaluz Maintenance Association, et al., San Diego
Superior Court, Case No. 37-2014-00021566-CU-PO-CTL.

The Horton Firm also represented clients who have been sued by the City and/or were
adverse to the City. The City is informed California State Law requires that an attorney not disclose
confidential communications or secrets of a client. The City is further informed that the Rules of
Professional Conduct of the State Bar of California require the City’s informed written consent
before the Horton firm can represent them in the above-described matter. The Horton Firm has
disclosed to the City that there is a conflict of interest by the current representation. After informed
" consent, the City elected and agreed to waive the conflict of interest to allow for the Horton Firm’s

representation of them in the above-described matter. By execution of this Waiver, the City expressly
acknowledge nd that they have elected
to be represented by the Horton Firm for the purpose of representation escribed herein.
Therefore, the City expressly agrees to waive the conflict of interest which exists between
the representation of the City by and through the Horton Firm. The City agrees and elects of their

own free will after informed consent has been provided to be represented by the Horton Law Firm
in the above-described lawsuit.

The City elected to continue with the retention the
Horton Firm to defend their interests and to represent them in the above-described lawsuit.

In addition to their conflict waiver in the above-described lawsuit, the City expressly agrees
to waive conflicts in future cases wherein the Horton Firm may be adverse to the City and/or may
be required to file fross-actions and/or claims against the City.

5

CITY OF SAN DIEG

Date:

Daniel Bamberg, Esq.

Name of Person Signing
- RECTIVED
' mﬂ City Attorney .
k551517 e 0CT 95 2015

GACLIENTS\Natalie'Conflict Waiver » City of SD(2). wpd
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WAIVER OF CONFLICT OF INTEREST

This agreement will be referred to as the “Waiver”. The City of San Diego (“hereinafter
“City”) understands that Horton, Oberrecht, Kirkpatrick & Martha (hereinafter “the Horton Firm®)
has been retained to represent the interests of the City in a cutrent litigation entitled Peter Bridge vs,
The City of San Diego, San Diego Superior Court, Case No. 37-2014-00027279CU-PO-CTL.

The City understands and has been informed that a conflict of interest exists because the

- Horton Firm represents and has represented the interests of clients adverse to the City in current
litigation and multiple past lawsuits. The Horton Firm has also represented clients who have been
sued by the City and/or were adverse to the City. The City is informed California State Law requires
that an attorney not disclose confidential communications or secrets of a client. The City is further
informed that the Rules of Professional Conduct of the State Bar of California require the City’s
informed written consent before the Horton firm can represent them in the above-described maiter,
The Horton Firm has disclosed to the City that there is a conflict of interest by the current
representation, After informed consent, the City elected and agreed to waive the conflict of interest

to allow for the Horton Firm’s representation of them in the above-described matter. By execution
of this Waiver, the City expressly acknowledges—

and that they have elected to be represented by the Horton Firm for the purpose of
representation described herein,

Therefore, the City expressly agrees to waive the conflict of interest which exists between
the representation of the City by and through the Horton Firm. The City agrees and elects of their
own fiee will after informed consent has been provided to be represented by the Horton Law Firm
in the above-described lawsuit.

1e City elected to continue with the retention the
‘irm to defend their interests and to represent them in the above-deseribed lawsuit.

Z /.14-) 1%
-in the aboy

muit, the City expressly agrees
to waive conflicts in future case_s_lvjlm:ei-m

OlrFirm may be adverse to the City and/or may
be required to file cross-actions and/ler-tlaims against Ure-Ei _
q g1 /}d g ity ——

Date,; ¢ / 15

In addinotto-fhereeoaictua;

CITY OF SAN DIEGO
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WAIVER OF CONFLICT OF INTEREST

This agresment will be referted to as the “Waiver”, The City of San Diego (“heteinafter
“City”) understands that the law fitm of Horton, Oberrecht, Kirkpatrick & Martha, APC (hereinafter
“the Horton Firm™) has been retained fo represent the interests of Aaron Blakely and Lynda Crawford
in a current litigation entitled Cindy Gates, et al. vs, Aaron Blakely, et al., San Diego Superior Coutt,
Case No, 37-2015-00000690-CU-PO-CTL., The City of SanDiego is also anamed Defendant in this
matter and is being represented by the Office of the San Diego City Attorney,

The City understands and has been informed that a conflict of interest mey exist due to the
THorton Firm’s prior representation of The City of San Diego in past cases that have since resolved,
Those cases were, entitled Peter Bridge vs. The City.of San Diego, San Diego: Superior Couyt, Case -
No. . 37-2014-00027279-CU-PO-CTL, Gaither Allen Rosser. IV vs. Santaluz Maintenance
Association, etal., San Diego Superior Court, Case No, 37-2014-00021566-CU-PO-CTL, and Claire
Rowland vs, City of San Diego, San Diego Superior Couzt, Case No, 37-2015-00000690-CU-PO-
CTL. .

The Horton Firm has also represented clients who have been sued by the City and/or were
adverse to the City. The City is informed California State Law requires that an attorney not disclose
confidential communications or secrets of a olient, The City is further informed that the Rules of
Professional Conduct of the State Bar of California require the City’s informed written consent
before the Horton firm can represent them in the above-deseribed matter, The Horton Fitm has
disclosed to the City that there is a conflict of interest by the prior representation, although no current
representation of the City exists. After informed consent, the City elected and agreed to walve the
conflict of interest to allow for the Horton Firm’s representation of defendants adverse to the City
in the matter of Cindy Gates, et al. vs. Aaron Blakely, et al, By execution of this Waiver, the City
expressly acknowledges they have been advised that they have elected to allow the Horton Firm to
represent Aaron Blakely and Lynda Crawford for the putpose.of representation deseribed herein.

Therefore, the City expressly agrees to waive the conflict of interest which exists due to prior
representation of the City by and through the Horton Firm. The City agrees and elects of their own
free will after informed.consent has been provided to allow the Horton Law Firm to be advexse {n
the City of San Diego irvthe matter of Cindy Gutes, ¢t al. vs. Aaron Blakely, st al,

In addition fo their conflict waiver in the case entitled Cindy Gates, of al. vs. Aaron Blakely,
et al., the City expressly agrees to waive conflicts in future cases whetein the Florton Firm may be
adverse o the City and/or may be required to file cross-actions and/or claims against the City,

Date: _'7, ,’2’? ;o_/ ' %S 1—-——-—“"
CITY OF SAN DIEGO

rin b/

Name of Person Signing

do0

Title

ACLIONTSMNatalle\Cozstiiat Walver « Clly of SD¢3).wpd
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FIRST AMENDED
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION
FOR WRIT OF MANDATE UNDER THE CALIFORNIA PUBLIC RECORDS ACT,
THE CALIFORNIA CONSTITUTION, AND OTHER LAWS

Exhibit “E”



10/30/2017 NextRequest - Modern FOIA & Public Records Request Software

Request #17-2042

& CLOSED
As of October 30, 2017, 11:39am

Details

I am trying to find copies of documents for the Conflict of Interest Waivers that
have been approved by the City in the past 5 years (2012 to 2017). | have been
unable to locate them online and hope that you can assist me in locating them or
providing copies to me.

Received
July 31, 2017 via web

Departments
City Attorney

Documents

Documents 17-2042 - 082417.pdf
Documents PRA request #17-2042 -10/6/17.pdf
Documents produced 9717 #17-2042.pdf

Staff

Point of Contact
Nancy Shapiro

Timeline

Request Published Public

October 9, 2017, 9:39am
https://sandiego.nextrequest.com/requests/17-2042 1/2



10/30/2017 NextRequest - Modern FOIA & Public Records Request Software

Request Closed Public
02a. Released - Redacted

All responsive documents have been released except for portions redacted
pursuant to: attorney-client privilege.

October 6, 2017, 9:39am by Nancy Shapiro, Paralegal, Office of the City Attorney

Document(s) Released Public
Documents PRA request #17-2042 -10/6/17.pdf
October 6, 2017, 9:38am by Nancy Shapiro, Paralegal, Office of the City Attorney

Document(s) Released Public
Documents produced 9717 #17-2042.pdf
September 7, 2017, 2:00pm by Nancy Shapiro, Paralegal, Office of the City Attorney

Document(s) Released Public

Documents 17-2042 - 082417.pdf
August 24, 2017, 4:04pm by Catherine Morrison

https://sandiego.nextrequest.com/requests/17-2042
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(R-2017-617 REV.)
(COR. COPY)

RESOLUTION NUMBER R- 31116 6

DATE OF FINAL PASSAGE _ JUN 8.6 2017

A RESOLUTION OF THE COUNCIL OF THE CIT\‘(' OF
SAN DIEGO AUTHORIZING THE MAYOR TO EXECUTE
WAIVERS OF POTENTIAL CONFLICTS OF INTEREST.
WHEREAS, the City of San Diego (City) occasionally receives requests for waivers of
potential conflicts of interest under the California Rules of Professional Conduct (CRPC); and
WHEREAS, the City’s historic practice has been for the Mayor and City Attorney to
confer on and execute waiver requests without this practice being formally documented; and
WHEREAS, the City has received requests from two law firms requesting that the City
waive potential conflicts of interest on three.matters; and
WHEREAS, CRPC, Rule 3-310 requires that the client give informed consent when its
attorney or former attorney has a potential conflict of interest; and
WHEREAS, the City received one request from the Procopio law firm requesting a
waiver on two matters because the former City Attorney is currently serving as “Of Counsel” for
Procopio; and
WHEREAS, the City is informed that the former City Attorney has not and will not
participate in any matter of Procopio’s that involves the City; and
WHEREAS, the second law firm requesting a waiver from the City is Kane, Ballmer &
Berkman (KBB) which formerly represented the City and the Redevelopment Agency in matters
involving redevelopment and economic development; and |
WHEREAS, KBB seeks to represent a client in a conveyance of land to the City which is
completely separate from the matters on which KBB formerly represented the City and

Redevelopment Agency; and

-PAGE 1 OF 2-



(R-2017-617 REV.)
(COR. COPY)

WHEREAS, the matters for which waivers are requested require informed consent from
the City Cquncil; __and

WHEREAS, neither the potential conflict of interest of Procopio or KBB pose a risk of
detrimental impact to the City; and

WHEREAS, this Resolution is not subject to Mayoral veto pursuant to City Charter
section 280(a)(1); NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, including in its capacity as
the Successor Agency to the former Redevelopment Agency, that the waiver of potential
conflicts of interest as represented and requested by Procépio and KBB are given; and

BE IT FURTHER RESOLVED, that the Mayor or his designee is authorized to execute
the requested waivers on behalf of the City including in its capacity as the Sﬁccessor Agency to
the former Redevelopment Agency.

APPROVEDJ MARA W. ELLIOTT, City Attorney

By WW

Prescilla Dugard
Chief Deputy City Attorney

. PD:jvgicem:jdf
05/25/2017

05/31/2017 COR. COPY
06/16/2017 REV.
Or.Dept: City Attorney
Doc. No. 1511777 4
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JUN €6 2017

Passed by the Council of The City of San Diego on , by the following vote:
Councilmembers Yeas Nays Not Present Recused
Barbara Bry Jﬂ [l O O
Lorie Zapf Jﬂ i O O
Chris Ward i O 0 O
Myrtle Cole )4 O O O
Mark Kersey O 7 A 0
Chris Cate 0 | 0 0
Scott Sherman O ﬂ O O
David Alvarez 7 O ] 0
Georgette Gomez )4 N O O
JUN 06 2017

Date of final passage

(Please note: When a resolution is approved by the Mayor, the date of final passage is the date the
approved resolution was returned to the Office of the City Clerk.)

KEVIN L. FAULCONER
AUTHENTICATED BY: Mayor of The City of San Diego, California.

| ELIZABETH S. MALAND
(Seal) - - City Clerk of The City of San Diego, California.
' 7
l/ .

By_/ U fo—ril , Deputy

e ——————————

Office of the City Clerk, San Diego, California

311166

Resolution Number R-




OFFICE OF CIVIL ADVISORY DIVISION

ST Ciry ATroRNEY THE CITY ATTORNEY 1200 THHID AVENUE, SULE 1620
SAN DIEGO, CALIFORNIA 92101-4178
cg{%@ggﬁgﬁ%&wsm CITY OF SAN DIEGO TELEPHONE (619) 236-6220
FAX (619) 236-7215
, MARA W. ELLIOTT
CITY ATTOR]\{EY
July 26, 2017

Robert G. Russell Jr.
PROCOPIO

525 B Street, Suite 2200
San Diego, CA 92101

Attorney Client Conflict Waiver Request

Dear: Mr. Russell:
Enclosed please find the City of San Diego’s signed Waiver and Consent to Procopio’s
representation of Metr opolitan/SDPB Fifth Avenue LLC, CP Kelco U.S,, Inc., and R.E Staite

Engineering, Inc. This waiver is given pursuant to the facts as you set forth in your letter
addressed to the City dated April 3, 2017.

Please feel free to contact me if you have any questions regarding this letter or the
enclosed waivet.

Sincerely yours,

MARA W. ELLIOTT, City Atftorney

&‘@MM/W“%Y\

Catherine C. Motrison
Deputy City Attorney

CCMijvg
Attachment

Document Number; 1548309




oue 1f2417

. WAIVER AND CONSENT

On behalf of the City of San Diego, | consentto the representation of Metropolitan/SDPB Fifth Avenue LLC,

CP Kelco U.S,, Inc., and R.E. Staite Engineering, Inc, by Procopio, Cory, Hargreaves & Savitch LLP in the
matters identified in your letter to Mara W. Elliott, City Attorney of the City of San Diego, dated

Aprit 3, 2017. The City of San Diego understands that the matters discussed in your letter are potentially
adverse to the City of San Diego, notwithstanding the fact that former City Attorney Jan Goldsmith, who Is
now “Of Counsel” to Procopio, may have worked on said matters during his time as City Attorney. It is

understood and agreed that Procopio will establish an ethical screen go thathnf@fﬂdsw will have no
involvement whatsoever In said matters, e ,

Mayor Kevin L. Fau koner




C e PROCOPIO
1 Procopio e
P Suite 2200
San Diego, CA 92101
T. 619.238.1900
F.619.235.0398

CECILIAO. MILLER
Partner

P. 619.525.3801
cecilia.miller@procopio.com

AUSTIN

DEL MAR HEIGHTS
PHOENIX

SAN DIEGO
SILICON VALLEY

January 30, 2017

VIA E-MAIL, FACSIMILE & U.S. MAIL

David J. Karlin, Esq.

Chief Deputy City Attorney

Civil Litigation Division

Office of the City Attorney, City of San Diego
1200 Third Avenue, Suite 1100

San Diego, CA92101

Email: dkarlin@sandiego.goy
Fax: (619)533-5856

Re: Request for Specific Waiver of Conflicts of Interest

Dear Mr. Karlin:

As you know, Procopio, Cory, Hargreaves & Savitch LLP (the “Firm”) currently represents the
City of San Diego (“City") with respect to insurance coverage issues and insurance-related litigation
including the De Anza litigations. In conjunction with that retention, the Firm requested and the City
provided the following:

The undersigned agrees to the foregoing and consents to the representation by
Procopio, Cory, Hargreaves & Savitch LLP of the clients listed on Exhibit A hereto and
further consents to the representation by Procopio, Cory, Hargreaves & Savitch LLP of
its clients, including, but not limited to, its charter school clients, in future matters
involving planning, zoning, environmental review/mitigation, development, land use,
code enforcement or CEQA issues, including litigation of such matters, adverse, or
potentially adverse, to the City of San Diego. The undersigned further commits to
cooperate in an effort to provide similar waivers to Procopio, Cory, Hargreaves &
Savitch LLP in other matters under the conditions set out herein.

Correspondence dated May 15, 2013 from C. Miller to A. Jones.

procopio.com
DOCS 120847-000001/2801173.1




# Procopio

David J. Karlin, Esq.
January 30, 2017
Page 2

Prospective clients of the Firm, Central Management, Inc. (“Central Management”) and ST
Associates, would like to discuss and potentially retain the Firm in connection with providing legal
advice and analysis relative to certain negotiations Central Management and ST Associates will be
having with the City of San Diego regarding the extension of leases for the Cedar Shores Apartments
located at 2150 Pacific Beach Drive and Orchard Apartments located at 4040 Hancock Street
(collectively, the “Lease Negotiations”). Since Central Management and ST Associates are tenants of
City properties, the City, on the one hand, and Central Management and ST Associates, on the other
may be adverse with respect to the Lease Negotiations.

Obviously, the Firm wishes to continue to represent the City's interests in matters unrelated
to the matter in which we are being asked to undertake the representation of Central Management;
and ST Associates at the same time, we would like to represent Central Management and ST
Associates in the matter in which it has requested the Firm's representation. The matter in which
Central Management and ST Associates have requested the Firm's representation is not directly
related to any work which we have done, or are doing, for the City.

The purpose of this letter is to notify you of the Firm’'s potential representation of Central
Management and ST Associates in the forthcoming Lease Negotiations and to request the City's
waiver of the resulting conflict of interest should the Firm be so retained by Central Management and
ST Associates. As attorneys, we are governed by specific rules relating to our representation of
clients when actual or potential conflicts of interest exist. In particular, absent the informed written
consent of the clients, attorneys may not simultaneously represent clients whose interests conflict
even where one matter is totally unrelated to the other. In addition, Rule 3-310 of the Rules of
Professional Conduct of the State Bar of California provides, in relevant part, as follows:

“(B) A member shall not accept or continue representation of a client without providing
written disclosure to the client where:

(1) The membher has a legal, business, financial, professional, or.personal relationship with a ..
party or withess in the same matter; or

(3) The member has or had a legal, business, financial, professional, or personal
relationship with another person or entity the member knows or reasonably should know would be
affected substantially by resolution of the matter; or

(C) A member shall not, without the informed written consent of each client:

procopio.com
DOCS 120847-000001/28011.73.1




# Procopio

David J. Karlin, Esq.
January 30, 2017
Page 3

(3) Represent a client in a matter and at the same time in a separate matter acceptas a
client a person or entity whose interest in the first matter is adverse to the client in the first matter;

(E) A member shall not, without the informed written consent of the client or former
client, accept employment adverse to the client or former client where, by reason of the
representation of the client or former client, the member has obtained confidential information
material to the employment....”

“Informed written consent” means the client’s written agreement to the representation
following written disclosure. “Disclosure” means informing the client of the relevant circumstances
and of the actual and reasonably foreseeable adverse consequences to the client.

The interests of Central Management and ST Associates in the forthcoming Lease
Negotiations will be in conflict with the interests of the City. If the City consents to the Firm's
representation of Central Management and ST Associates, the Firm will diligently and zealously
represent the interests of Central Management and ST Associates in the L.ease Negotiations with the
City. However, under no circumstances will any privileged or confidential Information conveyed by
the City to any member of the Firm at any time ever be disclosed to Central Management and ST
Associates. In addition, under no circumstances will any attorney of the Firm who has within the |ast
two years performed services for the City or is currently performing services for the City be involved
whatsoever in the representation of Central Management and ST Associates in the Lease
Negotiations. The Firm will establish an ethical wall to ensure that attorneys performing services for
the City (or who have performed services for the City in the past two years) will have no contact
whatsoever with attorneys in the firm representing Central Management and ST Associates with
respect to the Lease Negotiations which may be adverse to the City.

If you are agreeable to our representation of Central Management and ST Associates in the
Lease Negotiations, including any litigation related to the Lease Negotiations, we ask that you
provide us with the City's informed written consent to such representation by signing a copy of this
letter and returning it to me at your earliest opportunity. Please be advised that, as is the case with
all conflict of interest waivers, we recommend that the City consult with independent counsel to
review this letter prior to execution of it.

procopio.com
DOCS 1.20847-000001/2804173.1




& Procopio

David J, Karlin, Esq.
January 30, 2017
Page 4

Gertainly, should you have any questions whatsoever concerning this letter, the consent or
our representation, please discuss them with me before signing and returning this letter.

Very truly yours,@

Cecilia O. Miller, _ i

of Procopio, Cory, Hargreaves & Savitch LLP
ce: Robin M. Madaffer, Esq.

WAIVER AND GONSENT

The undersigned agrees to the foregoing and consents to the representation of Central
Management and ST Associates by Procopio, Cory, Hargreaves & Savitch LLP in the Lease
Negotiations, including any litigation that may arise out of such dispute, notwithstanding the current
representation by Procopio, Coty, Hargreaves & Savitch LLP of the interests of the undersigned in
matters unrelated to the subject matter of the dispute in which Procopio, Cory, Hargreaves & Savitch
LLP proposes to represent Central Management and ST Assoclates.

Dated; __ r¥ERAM \ Q/

Davi arln Esq., Chief D Deputy City Attorney
Cityo ar] Diego

Scott C ¢k, Chief Operating Officer
City of San Diego

procopio.com
DOCS 120847-000001/28041.73.1




¢ o PROCOPIO .
I'O C Op 10 525 B Strest,
Suite 2200
- San Dlego, CA 92404
T. 619.288.1900
F.819.235,0398

CECILIA Q. MILLER
Partner

P, 619.525.3801
caclia.miller@procoplo.com

r—

AUSTIN

DEL MAR HEIGHTS
PHOENIX

SAN DIEGO
SILICON VALLEY

February 28, 2017
E-MAIL, FACSIMILE & U.8. MAI

George Schaefer, Esa.

Asglstant City Attorney

Civii Litigation Divislon

Offles of the Clty Attorney, City of San Diego
1200 Third Avenue, Suite 1100

San Diego, CA 92101

Emall: gschaefer@sandledo.gov

_Fax: (619)533-5856

. Re: Request for Specific Waiver of Conflicts of Interest

Dear Mr. Schaefer:

Asyou know, Procoplo, Cory, Hargreaves & Saviteh LLP (the “Flrm”) currently represants the
Clty of San Diego (“City") with tespect to Insurance coverage issues and insurance-related {itigation

Including the De Anza litigations. In conjunction with that ratention, the Firm requested and the City
provided the following:

The undersigned agrees to the foregoing and consents to the representation by
Procoplo, Coty, Hargreaves & Savitch LLP of the cllents listed on Exhibit A hereto and
further consents to the representation by Procoplo, Cory, Hargroaves & Saviich LLP of
Its cllents, ineluding, but not limited to, its charter schootl olients, In future matters
Involving planning, zoning, environmental review/mitigation, development, land use,
code enforcement or CEQA Issues, including litigation of such matters, adverse, or
potentlally adverse, to the City of San Diego. The undersighed further commits to
cooperate In an effort to provide similar walvers to Procoplo, Cory, Hargreaves &
Saviteh LLP in other matters under the conditlons set out hereln,

Correspondence dated May 15, 2013 from ¢, Miller to A. Jones.

procopio.com
DOCS 120847-000004/2833689.4
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George Schaefer, Esq.
February 28, 2017
Page 2

An sxisting client of the Firm, Orlon Construction Corporation (“Orlon Construction™), would
like to retain the Firm In connection with providing legal advice and analysis relatlve to a dispute that
has arlsen with respect 10 a contract Orlon has with the City on a project known as “Otay Water
Treatment Plant Concrete Work,” Purchase Order No. 4500039157 (the "Otay Water Treatment
Plant P.0."), The City and Orion Construction may be adverse with respect to resolution of the
dispute congerning the Otay Water Treatment Plant P.O.

Obviously, the Firm wishes to continue to represant the Clty's intaresis in matters unrelated
10 the matter In which we are being asked to undertaka the representation of Orlon Construction; at
the same time, we would like to represent Orion Construction in the matter in which It has requested
the Firm's representation. The matter in which Otlon Construction has requested the Firm's
representation s not directly related to any work which we have done, or are doing, for the City.

The purpose of this letter Is to notify you of the Firm’s potantlal representation of Otlon
Constryction with respect to the Otay Water Treatment Plant P.O. and to request the City's walver of
the rasulting conflict of Interest should the Firm be se retainsd by Orlon Construction. As attorneys,
wa are governed by spacific rules relating to our representation of clients when actual or potential
canfllcts of Interest exlst. in particular, absent the informed written consent of the cllents, attorneys
may not simultaneously represent ollants whose interests conflict even where one matter Is totally
unrelatad to the other. In addition, Rule 3-310 of the Rules of Professional Conduct of the State Bar
of California provides, in relevant part, as foliows:

“B) A member shall not accept or sontinue representation of a cllent without providing
written disolosure to the cllent where:

(1) The member has a legal, business, financlal, profassional, or personal relationship with a
party or witness In the same matter; or '

eroe

{3) The member has or had a legal, business, financlal, professional, ot personal
relationship with another person or entity the member Knows of reasonably should know would be
affected substantlally by resolution of the matter; or

(C) A member shall not, without the Informed written consent of each client:

{3) Reprasent a cllent In a matter and at the same time In a separate matter acceptas a
cllent @ person or entity whose interest In the first matter is adverse to the cllent In the flrst matter;

procopio.com
DOCS 1.20847-000004,/2833839.1,
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George Schasfer, Esq.
February 28, 2047
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(E) A member shall not, without the informed written consent of the cllent ot former
client, acoept employment adverse to the client or former cllent where, by reason of the

representation of the ¢lient or former client, the member has obtained confidential information
material to the employment....”

“Informed writien consent” means the client's written agreement to the representation
following written diselosure. “Digsclosure” means informing the client of the relevant clreumstances
and of the actual and reasonably foreseeahle adverss consequences to the cllent.

The interests of Orlon Construction with respect to the Otay Water Treatment Plant P.O. will
be In conflict with the Interasts of the Clty, If the City oonsents to the Firm's representation of Orlon
Constructlon, the Firm wlil diligently and zealously represent the interests of Orlon Construction with
raspeact to the dispute that has arlsen as to the Otay Water Treatment Plant P.O. However, under no
clroumatances will any privileged or confidentlal information conveyed by the City to any member of
the Flrm &t any time ever be disclosed to Orlon Construction. In addition, under no clroumstances
will any attorney of the Flrm who has within the last two years performed services for the Cly or s
currently performing services for the City be invalved whatsoever In the representation of Orlon
Construction with respect to the Otay Water Treatment Plant P.0.. The Firm will establish an ethical
wall to ensure that attorneys performing services for the Cliy (or who have performed services for the
Clty In the past two years) will have no contact whatsoaver with attarneys ih the firm representing

Orion Construction with respect to the Otay Water Treatmant Plant P.O, which may he adverse to the
City.

If you are agresable to our repregentation of Orlon Construction with reapect to the Otay
Water Treatment Plant P.O., Including any {[tigatlon related to the Otay Water Treatment Plant P.O.,
we ask that you provide us with the City's informed written consent to such represantation by stgning
& copy of this letter and returning it to me at your earllest opportunity. Please be advised that, agls
the case with all confllct of interest walvers, we recommend that the City consult with independent
counsel to review this letter prior to executlan of it

procopio.com
$0CS 420847-000001/2833839.1
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George Schaefer, Esq.
February 28, 2017
Page 4

Certainly, should you have any questions whatsoever concerning this letter, the consent or
our representation, please discuss them with me before signing and returning this letter.

Very truly yours,

avn

Cecilia 0. Miller, of Procopio, Cory, Hargreaves & Savitch LLP

WAIVER AND CONSENT

The undersighed agrees to the foregoing and consents to the representation of Orion
Construction Corporation by Pracopio, Cory, Hargreaves & Savitch LLP with respect to the dispute
that has arisen with respect to the Otay Water Treatment Plant P.O., including any litigation that may
arise out of such dispute, notwithstanding the current representation by Procopio, Cory, Hargreaves
& Savitch LLP of the interests of the undersighed In matters unrelated to the subject matter of the
dispute in which Procopio, Cory, Hargreaves & Savitch LLP proposes to represent Orlon Construction.

Dated: W\OU\O\K\ q ,SQ)\N( ‘ \ZQ QKZ—»

City of San Diego

Dated:

Scott Chadwick, Chlef Operating Officer

City of San Diego

procopio.com
DOCS 120847-000001/2833639.14




COLANTUONO

800 S. Grand Avenue, Suite 2700

, Michael G. Colantuono
Los Angeles, CA 90071-3187 . " '
Svoliiz ?;1 8) 549-5700 H I G H S M I T H MColantuono@chwlaw.us
Tax (218) 542-5710 (530) 432-7357

WHATLEY,PC

December 18, 2015

VIA E-MAIL AND FIRST CLASS MAIL

City of San Diego

c/o Carmen Brock, Deputy City Attorney
Office of the San Diego City Attorney
1200 Third Avenue, Suite 1100

San Diego, CA 92101

Re: Consent to Simultaneous Representation of City of San Diego in
Lawsuits Referenced Below and of Other San Diego County Cities, the
San Diego Tourism Marketing District Corporation, the San Diego Local
Agency Formation Commission, the San Diego County Water Authority,
and the San Diego Unified Port District

Dear Carmen:

As we discussed, I write to propose a form of letter by which the City of San
Diego (“you” or “the City”) may provide the consents required by the Rules of
Professional Conduct for Colantuono, Highsmith & Whatley, PC (“we,” “us” or “the
firm”) to continue to represent the City in these lawsuits: -

o San Diegans for Open Government v. City of San Diego, San Diego Superior
Court (SDSC) Case No. 37-2013-00052721-CU-MC-CTL (SDOG BID case);
and

¢ San Diegans for Open Government v. City of San Diego, SDSC Case No. 37-
2013-00062908-CU-MC-CTL (SDOG PBID / 57 MAD case),

As you also know, we represent the San Diego Tourism Marketing District
Corporation, the non-profit operator of the City’s Tourism Marketing District (TMD
Corp.) in San Diegans for Open Government v. City of San Diego, et al., San Diego County
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Superior Court Case No. 37-2012-00088065-CU-MC-CTL (SDOG TMD case) and we are
also advising the TMD Corporation regarding an initiative draft by Cory Briggs
regarding the TMD assessment and other economic development and tourism industry
issues. Although the TMD Corporation’s interests are aligned with the City in that case,
we have negotiated with the City on behalf of the TMD Corporation regarding the
Operating Agreement by which the City contracts with the TMD Corporation to operate
the TMD and these negotiations have also touched on indemnity issues. We cannot
represent the City adversely to the TMD Corp. on those issues, Neither the City nor the
TMD Corporation has yet taken a position on the Briggs initiative, but it is possible they
may have differences regarding it in the future.

The City also has retained us with respect to City of Chula Vista v. Tracy Sandoval,
et al., Sacramento County Superior Court Case No. 34-2014-80001723 (the RPTTF case)
in which we have sued San Diego County on behalf of the City and other San Diego
County cities to challenge the County’s calculation of Redevelopment Property Tax

Trust Fund allocations on account of post-redevelopment pass-through payment
obligations,

We provide support for the Port District on a range of public law questions,
including those arising from a contract between the City and the Port for building
official services, the application of City fees to developments in the Port and the
authority of the Port vis-a-vis the City and the other cities within its boundaries. We
serve as General Counsel to the San Diego Local Agency Formation Commission which
has authority to approve annexations to the City, detachments from the City, and
changes in the City’s sphere of influence under the Cortese-Knox-Hertzberg Act. We
also represent the San Diego County Water Authority with respect to its dispute with
the Metropolitan Water District of Southern California.

The City has previously consented to our simultaneous representations of the
City and our other clients with respect to the RPTTF, TMD, BIDs and MADS cases, biit
the Rules of Professional Conduct require its informed, written consent to these”
continuing relationships if we take on new matters for the City. Although we do not
now propose to do so, we think it wise to update and consolidate our existing conflict
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waivers and to ensure they address our work for the Port, LAFCO and the Water
Authority.

Accordingly, by his signature below, Chief Operating Officer Scott Chadwick
grants the City’s consent to our simultaneous representation of the City and our other
clients as described above and to waive any conflict of interest that may exist among
these clients of our firm, accepting that any limitation on our ability to represent the
City’s interests adversely to our other clients is acceptable to the City in light of the
efficiency, cost savings and other benefits to you of joint representation. The City agrees
not to share with us any of its confidential information which pertains to matters in
‘which it has adverse interests to our other clients and to look to your office or other
independent counsel for any advice it may desire as to those issues.

Further, by Mr. Chadwick’s signature, the City agrees that we may represent you
in the these cases and represent our existing general and special counsel clients, and
new clients, on matters unrelated to this case (including cities in other counties on the
same or similar issues and counties other than San Diego on other issues) even if you
have a legal conflict or other adversity with that other local government, such as a
different position on a claim against an insurance risk pool, a boundary dispute, a
commercial dispute or any other disagreement. You agree not to share with us any
confidential information unrelated to this case which might impair our ability to
represent our existing general and special counsel clients and other local governments
in unrelated matters notwithstanding any legal conflict or other adversity between you
and those other local governments.

Please review the foregoing and, if it meets with your approval, have a copy of
this letter executed on behalf of the City and returned to me by e-mail, fax or mail. If
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~ you have any questions, please feel free to call me at the direct-dial number above. We
look forward to representing you. Thank you for the opportunity to do so!

Very truly yours,

Michael G, Colantuono
MGCimge
Enclosure

On behalf of the City of San Diego L hereby agree to waive conflicts of interest and to
‘ nt to concurrent and joint representation of the City of San Diego with other
and clients as stated above.

By:
Scott C dW'clé‘,’Chief Operating Officer
City of San Diego
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WAIVER OF CONFLICT OF INTEREST

This agreement will be referred to as the “Waiver”, The City of San Diego (“hereinafter
“City”) understands that Horton, Oberrecht, Kirkpatrick & Martha (hereinafter “the Horton Firm™)
has been retained to represent the interests of the City in a current litigation entitled Gaither Allen

Rosser, IV vs. Santaluz Maintenance Association, et al., San Diego Supenor Court, Case No. 37-
2014-00021566-CU-PO-CTL.

The City understands and has been informed that a conflict of interest exists because the
Horton Firm represents and has represented the interests of clients adverse to the City in current
litigation and multiple past lawsuits. The Horton Firm has also represented clients who have been
sued by the City and/or were adverse to the City. The City is informed California State Law requires
that an attorney not disclose confidential communications or secrets of a client. The City is further
informed that the Rules of Professional Conduct of the State Bar of California require the City’s
informed written consent before the Horton firm can represent them in the above-described matter.
The Horton Firm has disclosed to the City that there is a conflict of interest by the current
representation. After informed consent, the City elected and agreed to waive the conflict of interest
to allow for the Horton Firm’s representation of them in the above-described matter, By execution
of'this Waiver, the City expressly acknowledges they have been advised they may seek independent
counsel and that they have elected to be represented by the Horton Firm for the purpose of
representation described herein.

Therefore, the City expressfy agrees to waive the conflict of interest which exists between
the representation of the City by and through the Horton Firm.. The City agrees and elects of their

own free will after informed consent has been provided to be represented by the Horton Law Firm
in the above-described lawsuit.

Date: F7 F %’/’KLU‘%

CITY OF SAN DIEGO

. Bi-MBeRE-

&

B
"2

0

\%



CITY OF SAN DIEGO CASES (OPEN AS OF June 16, 2015)

Ricky Hasten-Golston, et al. vs. City of San Diego, et al.
IN APPEAL: D066846

Insured : LB One, LLC; Loc Nguyen Corp. dba Payless Property Management
Claimant : ~ Ricky Hasten~Golston and Bryant Byrd, Jr.
Date of Loss June 28, 2012
“Jurisdiction  : San Diego Superior Court, Central
Case No. : 37-2013-00038675-CU-PO-CTL
Qur File No. : 01-22-3959

Chad Williams, et al. vs. Estate of Alan Hopkins, deceased, et al.

Insured : Nathan Russell Farris Woods

Claimant : Chad Williams, individually and on behalf of the Estate of Hugh
Owen Williams; Robert Williams; and Katelyn White

Date of Loss : January 26, 2014

Jurisdiction : San Diego Superior Court, North County

Case No. : 37-2014-00036872-CU-PO-NC

Our File No. : 01-22-4209
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Sellivan Ml Lewia Bez & Engel
A Profassionat Law Oorporation

March 18, 2017

Ming K. Tom Waltar C. Chung, Esq.
Tam VI Enterprises, L.P, Senior Deputy Attorney
1624 Dorcas Street Offics of the City Attorney
San Diego, CA 92110 City of San Diego

1200 Third Avenue

San Diego, California 82101
wchung@sandiego.gov

Re:  Sale of Land by Tom to City of 8an Diego
Gentlemen:

We write to obtain the informed, written consent of Ming Tom of Tom Vil Enterprises, L.P.
("Tom") and The City of San Diego (the “City") to our simultaneous representation of Tom
and the City, and their waiver of any actual or potential conflicts of interest that could arise
from such simultaneous representation as detailed herein,

Tom, its affiliates, and the City have been clients of this finm for many years, Tom has
asked us to represent it in connection with the sale of real property to City consisting of
approximately 80 acres of undeveloped land in the Rancho Penasquitos Community Plan
and Black Mountain Road Subarea Plan area of San Diego, California (the “Sale
Transaction™). We would only be representing Tom in the Sale Transaction. We are
currently representing the City in litigation known as Genley v. The Cily of San Diego, San
Diego Superior Court Case No. 37-2016-00000261-CU-OE-CTL (the “Ganley Action”).
The Ganley Action relates to alleged discrimination arising out particular benefits in the
City's defined-benefit pension plan. We have previously represented the City in other
litigation matters related to the Ganley Action.

The Ganley Action and the Sale Transaction are unrelated. We believe we can represent
Tom in connaction with the Sale Transaction while simultaneously representing the City in
connection with the Ganley Action without comprising our duties of loyalty, competence,
zealous advocacy, and confidentiality to Tom and the City. However, because we would
e representing both the City and Tom while they were adverse to one anocther in
connection with the Sale Transaction, there may be actual or potential conflicts of interest
that could arise. We are ethically required to advise you of the relevant circumstances
and the reasonably foreseeable adverse consequences and to obtain your informed
written consent to our simultaneous representation of Tom and the City.

386120-v2

Sar Cego » La3 Veges




Ming K. Tom

The City of San Diego
March 16, 2017

Page 2

This situation is governed by California Rule of Professional Conduct 3-310 (Avoiding the
Representation of Adverse Interests), which provides, in part, that a member shall not,
without the informed written consent of each client ’

...accept representation of more than one client in a2 matter in which the
interests of the clients potentially conflict, California Rule of Professional
Conduct 3-310(C)(1).

...accept or continue representation of more than one client in a matter in
which the interests of the clients actually conflict. California Rule of
Professional Conduct 3-310(C)(2).

...represent a client ih a matter and at the same time in a separate matter
accept as a client'a person or entity whose interest in the first matter is
adverse to the client in the first matter. California Rule of Professional
Conduct 3-310(C)(3).

...accept employment adverse to the client or former client where, by
reason of the representation of the client or former client, the member has
obtained confidential information material to the employment. California
Rule of Professional Conduct 3-310(E).

Based on our current knowledge, there is no indication that either of you will be or become
adverse to the other in the matters described above (except for the fact that we will be
representing only Tom, as seller in the Sale Transaction, and will not be representing the
City, as buyer). But there are potential conflicts that could arise. For example, in the
course of representing each of Tom and the City, we possess, and there is a risk that we
might disclose or use Tom's or City's confidential information in a manner that could be
detrimental to the other, despite our duty .of confidentiality.

In order to protect your interests and comply with California Rule of Professional Conduct
3-310, we intend to represent Tom and the City under the following conditions:

1. We will not disclose to Tom or the City any confidential information of the
other. - ' '

2. Anything we learn from Tom or the City that is not learned in confidence
and that we believe the other needs to know in connection with our representation, we will
tell the other. But if we learn something from Tom or the City that we do not believe is
pertinent to our representation of the other or that the other does not need to know, we will
not tell the other.

3. The attorneys and staff who work on the Sale Transaction on behalf of Tom
will be different than the attorneys and staff who work on the Ganley Action on behalf of
the City. If either or both clients so request, we will install a formal ethical wall preventing
the attorneys and staff working on the matter from accessing the files and communicating
with one another regarding the respective matters.
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4, Tom and the City must both agree that we will have no duty to disclose or
use any confidential information of one client for the benefit or detriment of the other, For
example, if we learned from Tom confidential information regarding the Sale Transaction
that could benefit the City, we would not disclose it to the City; the City could not ask us to
disclose it; and we would not be a breach of our duties of loyalty, candor, or zealous
advocacy to the City by not disclosing it.

5, in representing either of you in other unrelated matters, we will not take any
action adverse or detrimental to the othet.

6. Neither of you will seek our advice in the other's matter and each of you will
be screened from access to the other's confidential information and files.

If there are any other conditions that you would like us to consider, please let us know.

We have fried to identify the potential conflicts and reasonably foreseeable adverse
consequences that could arise from our simultaneous representation of each of you in the
matters described, but there may he others. In part for this reason, we encourage you
each fo consult with independent counsel of your choice regarding this letter before
signing the waiver and consent which follows. Independent counsel may identify other
potential conflicts and reasonably foreseeable adverse consequences that we have not
identified.

If you consent to our representation and acknowledge our ability to represent each of you
under the circumstances and the conditions described above, please sign a duplicate of
the waiver and consent which follows and return it to us. Please keep a duplicate for your
records.

Thank you for giving thlS matter your attentlon ki you have any questions or comments
please do not hesitate to contact either of us.

Very truly yours,

SULLIVAN HILL LEWIN REZ & ENGEL
A Professional Law Corporation

By: gﬁw(/c mq‘f/)ﬂ-

kal

/JohnR Engel ¢

. LM

Robert P. Allenby
JRE/ddr
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Waiver and Consent

The undersigned hereby agree as follows:

1. Sullivan Hill Lewin Rez & Engel (“Sufiivan Hill") has informed us in writing of the
relevant circumstances and of the actual and reasonably foresseable adverse
consequences atising from its representation of each of us in unrelated matters,

2. We have been given an opportunity to consult with independent counsel of our
own chouosing regarding the above letter and the wisdom and effect of executing
this walver and consent.

3, We waive the potential conflicts of interest and consent to Sullivan Hill's
representation of each of us under the circumstances and subject to the conditions
outlined in the above letter,

TOM Vill ENTERPRISES, LLP.
By: L2017

Ming K. Tom, Sole Manager of Ming
o Enterprises, LLC, General Partner

, 2017

386120-v2
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RESOLUTION NUMBER R- 308136 412213,

DATE OF FINAL PASSAGE _ MAY 1.6 2013

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN

DIEGO APPROVING AN AGREEMENT FOR LEGAL

SERVICES WITH PROCOPIO, CORY, HARGREAVES &

SAVITCH LLP, FOR AN AMOUNT NOT TO EXCEED

$250,000; AUTHORIZING AND DIRECTING THE MAYOR TO

SIGN THE AGREEMENT; AND AUTHORIZING THE CHIEF

FINANCIAL OFFICER TO EXPEND SPECIFIED AMOUNTS

UNDER THE AGREEMENT

WHEREAS, the City of San Diego (“City”) is a named defendant in five related cases

entitled: Border Business Park, Inc. v. City of San Diego, San Diego Superior Court Case No.
692794 (“Border III"'); National Enterprises, Inc. v. City of San Diego, San Diego Superior
Court Case No. 730011 (“National”); Otay Acquisitions LLC v. City of San Diego, San Diego
Superior Court Case No. 753247 (“Otay Acquisition’); Otay Truck Parking LP v. City of San
Diego, San Diego Superior Court Case No. 37-2009-00095661-CU-EI-CTL (“Otay Truck™); and
Border Business Park, Inc. v. City of San Diego, San Diego Superior Court Case No. 37-2011-

00090494-CU-EI-CTL ("Border IV") (collectively, the “De La Fuente cases”); and

WHEREAS, the City was also a named defendant and counter-claimant in Insurance
Company of the State of Pennsylvania v. City of San Diego, District Court Case No. 02-CV-0693

BEN (CAB) and a related appeal (collectively, the “ISOP cases™); and

WHEREAS, the ISOP cases involved the. City’s claims relating to insurance coverage

and bad faith for the De La Fuente cases; and

WHEREAS, the law firm of Latham & Watkins LLP has represented the City in

defending the De La Fuente cases since 2001; and
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WHEREAS, Latham & Watkins also defended and prosecuted the ISOP cases on the

City’s behalf; and

WHEREAS, Cecilia O. Miller, Esq., was a member of the Latham & Watkins litigation
team, and provided the City with insurance coverage analysis and representation related to the

De La Fuente and ISOP cases since 2002; and

WHEREAS, Ms. Miller joined the law firm of Procopio, Cory, Hargreaves & Savitch

LLP (“Procopio”), in November 2012; and

WHEREAS, the City desires to continue to utilize the services of Ms. Miller for

insurance coverage analysis and representation related to the De La Fuente and ISOP cases; and

WHEREAS, Ms. Miller and Pfocopio possess the specialized knowledge and experience,
beyond that available in the Office of the City Attorney, that is necessary in order to provide

insurance coverage services to the City related to the De La Fuente and ISOP cases; and

WHEREAS, the agreement for legal services (“Agreement”), attached hereto as
Attachment A, between the City and Procopio is for an amount not to exceed $250,000, and shall
run from the date the last party signs the Agreement, and it is approved by the City Attorney in
accordance with San Diego Charter section 40, until the scope of services defined in the
Agreement is complete, but not for a term exceeding five years unless an ex‘;ension is approved
by ordinance of the Council of the City of San Diego pursuant to San Diego Charter section 99;

and;

WHEREAS, the funding for the Agreement shall be borne by Public Liability Fund

720045; NOW, THEREFORE,
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BE IT RESOLVED, by the Council of the City of San Diego, that the Council approves
the Agreement and authorizes and directs the Mayor or his designee to sign the Agreement for
legal services with Procopio, Cory, Hargreaves & Savitch LLP, attached hereto as Attachment A
and which is on file w’ith the Office of the City Clerk as Document No. RR-

308136

BE IT FURTHER RESOLVED, that Chief Financial Officer is authorized to expend an

amount up to $250,000 for the Agreement with Procopio, Cory, Hargreaves & Savitch LLP
BE IT FURTHER RESOLVED, that the actions authorized here are contingent upon the
Chief Financial Officer first furnishing one or more certificates stating that funds necessary for

the authorized expenditures are, or will be, on deposit with the City Treasurer.

APPROVED: JAN L. GOLDSMITH, City Attorney

By mﬁa\\@

“David J. Karlin
Deputy City Attorney

DIK:lla

March 18, 2013
Or.Dept: City Atty.
Doc. No. 532575
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I hereby certify that the foregoing Resolution was passed by the Council of the City of
San Diego, at this meeting of APR 3 0 2013 .

N 4800 /1,
By, Z!lé’mﬁ;__
Deputy City C ek

g -
Approved: ‘ ' & ’ m
date) BOB FILNER, Mayor
Vetoed:
(date) BOB FILNER, Mayor
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- RESOLUTION NUMBERR- 30812

DATE OF FINAL PASSAGE MAY 16 2013

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN DIEGO

APPROVING AN AGREEMENT FOR LEGAL SERVICES WITH

PROCOPIO, CORY, HARGREAVES & SAVITCH LLP, FOR AN

AMOUNT NOT TO EXCEED $250,000; AUTHORIZING AND

DIRECTING THE MAYOR TO SIGN THE AGREEMENT; AND

AUTHORIZING THE CHIEF FINANCIAL OFFICER TO EXPEND

SPECIFIED AMOUNTS UNDER THE AGREEMENT

WHEREAS, the City of San Diego (“City”) is a named defendant in three cases related to

a mobilehome park in Mission Bay entitled: De Anza Cove Homeowners Association, et al. v.
City of San Diego, San Diego Superior Court Case No. GIC 821191 (“De Anza™) ; Aglio, et al. v.
City of San Diego, San Diego Superior Court Case No. 37-2009-00081994-CU-EI-CTL
(“Aglio”); and Scottsdale Insurance Co. v. City of San Diego, San Diego Superior Court Case

No. 37-2008-00093941-CU-IC-CTL (“Scottsdale™); and

WHEREAS, the City retained the law firm of Latham & Watkins LLP to represent the

City in defense of Scottsdale case; and

WHEREAS, the City also retained Latham & Watkins to pursue excess insurance

coverage claim with the California State Association of Counties (“CSAC”) ; and

WHEREAS, Cecilia O. Miller, Esq., was a member of the Latham & Watkins litigation
team, and provided the City with insurance coverage analysis and representation related to the

De Anza, Aglio and Scottsdale cases, and the CSAC claim; and

WHEREAS, Ms. Miller joined the law firm of Procopio, Cory, Hargreaves & Savitch

LLP (“Procopio™), in November 2012; and
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WHEREAS, the City desires to continue to utilize the services of Ms. Miller for
insurance coverage analysis and representation related to the De Anza, Aglio and Scottsdale

cases, and the CSAC claim; and

WHEREAS, Ms. Miller and Procopio possess the specialized knowledge and experience,
beyond that available in the Office of the City Attorney, that is necessary in order to provide
insurance coverage services to the City related to the De Anza, Aglio and Scottsdale cases, and

the CSAC claim; and

WHEREAS, the agreement for legal services (“Agreement”), attached hereto as
Attachment A, between the City and Procopio is for an amount not to exceed $250,000., and shall
'run from the date the last party signs the Agreement, and it is approved by the City Attorney in
accordance with San Diego Charter section 40, until the scope of séwiceé defined in the
Agreement is complete, but not for a term exceeding five years unless an extension is approved.
by ordinance of the Council of the City of San Diego pursuant to San Diego Charter section 99;

and;

WHEREAS, the funding for the Agreement shall be borne by Public Liability Fund

720045; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that the Council approves
the Agreement and authorizes and directs the Mayor or his designee to sign the Agreement for
legal services with Procopio, Cory, Hargreaves & Savitch LLP, attached hereto as Attachment A
and which is on file with the Office of the City Clerk as Document No. RR-

30812

BE IT FURTHER RESOLVED, that Chief Financial Officer is authorized to expend an

amount up to $250,000 for the Agreement with Procopio, Cory, Hargreaves & Savitch LLP
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BE IT FURTHER RESOLVED, that the actions authorized here are contingent upon the Chief
Financial Officer first furnishing one or more certificates stating that funds necessary for the

authorized expenditures are, or will be, on deposit with the City Treasurer.

APPROVED: JAN 1. GOLDSMITH, City Attorney

By M@/‘Qﬂ/

John E. Riléy
Deputy City Attorney

JER:jep

March 27, 2013
Or.Dept: City Atty.
Doc. No. 537811

I hereby certify that the foregoing Resolution was passed by the Council of the City of
San Diego, at this meeting of APR 30 2013 .

Approved:; 3

(date)

Vetoed:

(date) BOB FILNER, Mayor
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PROOF OF SERVICE

1. My name is _Ruth Flores . I am over the age of eighteen. I am employed in the
State of California, County of San Benrardino

2. My business residence addressis_Briggs Law Corporation, 99 East "C" Street, Suite 111,
Upland, CA 91786
3. On " _Februarv 8, 2019 , Iserved anoriginal copy / a true and correct copy ofthe

following documents: Verified First Amended Complaint for Declaratory and Injunctive
Relief and Petition For Writ of Mandate under the California Public Records Act,

The California Constitution, And Other Laws

4,  Iserved the documents on the person(s) identified on the attached mailing/service list as follows:

by personal service. 1 personally delivered the documents to the person(s) at the address(es) indicated on the

list,

by U.S. mail. 1sealed the documents in an envelope or package addressed to the person(s) at the address(es)
indicated on the list, with first-class postage fully prepaid, and then I

- deposited the envelope/package with the U.8. Postal Service

/_ placed the envelope/package in 2 box for outgoing mail in accordance with my office’s ordinaiy
practices for collecting and processing outgoing mail, with which I am readily familiar. On the same
day that mail is placed in the box for outgoing mail, it is deposited in the ordinary course of business
with the U.S, Postal Service.

1am a resident of or employed in the county where the mailing occurred, The mailing occurred in the city of
Upland, California.

_ by overnight delivery. 1 sealed the documents in an envelope/package provided by an overnight-delivery
service and addressed to the person(s) at the address(es) indicated on the list, and then I placed the
envelope/package forcollection and overnightdeliveryinthe service’s box regularly utilized for receiving items
for overnight delivery or at the service’s office where such items are accepted for overnight delivery.

__ by facsimile transmission. Based on an agreement of the parties or a court order, I sent the documents to the
person(s) at the fax number(s) shown on the list. Afterward, the fax machine from which the documents were
sent Teported that they were sent success fully.

by e-mail delivery. Based on the parties’ agreement or a court order or rule, I sent the documents to the person(s)
at the e-mail address(es) shown on the list. Idid not receive, within a reasonable period of time afterward, any
electronic message or other indication that the transmission was unsuccessful.

I declare under penalty of perjury under the laws ____ of the United States _+ _ of the State of California
that the foregoing is true and correct

Date: Februarv 8, 2019 Signature; ﬁm J W
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Donna Frye v. City of San Diego et al.
San Diego County Superior Court Case No. 37- 2017 00041323-CU-MC-CTL

Mara W. Elliott Attorneys for Defendant and

George F. Schaefer Respondent City of San Diego
Catherine A. Richardson

‘Office of the City Attorney

1200 Third Avenue, Suite 1100
San Diego, California 92101-4100
Telephone: (619) 533-5800
Facsimile: (619) 533-5856
cityattomey@sandiego.gov
gschaefer@sandiego.gov
crichardson(@sandiego.gov
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